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Rethinking the Paradigms of International Arbitration

Chapter 7

Redefining the role and value
of expert evidence

Doug Jones*

. Introduction

The use and presentation of expert evidence is an important feature of international
arbitration. The deployment of experts has raised associated concerns about the best way
for parties, and the tribunal, to obtain realistic, objective expert evidence. Although both
party-appointed and tribunal-appointed experts are used in international arbitration, by far
most expert evidence is provided by party-appointed experts. In the absence of effective
case management techniques, experts of like discipline may be like ‘ships passing in the
night’, providing evidence on different questions (generated by the respective parties), based
on different witness and documentary material. The value of such expert evidence for both
parties and the tribunal is low, with experts, whose agreed duty is to assist the tribunal,
inevitably adopting the position of advocate for their respective appointing parties.

This paper will consider the options available to tribunals to receive expert evidence, and in
respect of party-appointed experts, means by which tribunals, in consultation with parties, can
devise methods for experts of like discipline to provide opinions on the same questions, using
common data sets. Where opinions may differ, this paper explores how experts can still assist
by providing their analysis if the other expert’s methods or assumptions were to be adopted by
the tribunal.

To do so, this paper will first address in Section Il the types of experts deployed in dispute
resolution. Section Il then explains the history behind the diverging methods of appointment
and the rules developed to accommodate this difference. In Section 1V, this paper explores
the use, benefits and challenges of each method of appointment, along with some reforms
implemented to respond to these challenges. Section V then discusses the ways in which the
use and presentation of party-appointed expert evidence might proceed and proposes a best
practice protocol building on existing solutions.

It is suggested in this paper that in order to achieve efficiency and cost-effective outcomes
and provide real value for the parties and the tribunal, it is imperative to redefine the approach
to expert evidence from party-appointed experts. Central to achieving this objective is the
need for proactive case management.

. Who are the expert withesses?

The legal and factual complexity of disputes requires the involvement of experts' who can
assist the tribunal by giving specialised evidence in areas with which the tribunal may be
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unfamiliar. Experts can be broadly divided into three categories, differentiated by the type of
expertise and their familiarity with giving expert evidence.

The first category are technical experts who are called to assist the tribunal on issues requiring
specialist technical knowledge. Their evidence can range from knowledge on specific financial
markets to expertise in a range of specialist fields, for example, pharmacology, computer
programming and metallurgy. Technical or industry-specific experts often have less experience
with giving expert evidence than the other two categories of experts.

The second category of experts can be broadly grouped under the description of ‘analysis’
experts and comprise delay, disruption and quantum, or damages, experts. These experts
collate and express views on masses of material often with the assistance of complex
analytical models. Damages experts may specialise in a number of disciplines such as
accounting or finance, or possess other technical or scientific skillsets.? These experts
represent an interesting middle ground between technical and analytical expertise because
although they deploy some modicum of expertise in methods of valuation, this comes by
means of analysing and absorbing a mass of data which tribunal members often do not
have the opportunity to fully analyse themselves. Quantum experts may have a particularly
important role to play in assisting the tribunal as many arbitrators indicate that they often find
quantifying damages to be more challenging than determining liability.®

The third category are legal experts. Lawyers may be called upon to give evidence where the
law of a particular legal system is material to the dispute, and neither counsel nor the tribunal
are familiar with such laws. However, the actual value of legal experts is problematic when
both lawyers and the tribunal are in their own right ‘experts’ in law; counsel having experience
with presenting legal arguments, and arbitrators with assessing them. This is particularly the
case in international arbitration where all parties to the arbitration frequently interact with
“foreign” law.* In this context, the practice, and purpose, of having lawyers cross-examine
other lawyers is sometimes less that useful.> One potential alternative which will be discussed
further in this paper is the use of an amicus curiae, independent to the proceedings, who may
assist the tribunal with a submission on law. The tribunal may then consider this brief with the
assistance of party submissions. In Re United States Tobacco Company, Enfield J noted that
the increasing complexity of modern life, compounded by the burgeoning of statutory law,
presented legal challenges for the court’s discretion which might benefit from the assistance of
amici curiae.® This perspective can arguably be applied to international arbitration.

One or more of the above three types of expert witness are involved in the majority of
arbitrations,” and may be deployed in several ways. Some party-appointed experts are
employed as consultants to assist with developing or setting the parameters for a claim to
ensure parties advance better quality claims supported by sufficient, accurate evidence.® This
emerging category of shadow experts, or expert advisers, are distinct from independent expert
witnesses—the former’s duty being foremost to the party while the latter has an overarching
duty to the tribunal.? Although distinct roles, it is envisioned that the same individual may
assist the party in the preparation of claims and then with the presentation of expert witness
evidence at the hearing.” In this respect it is often the case that although not “shadow”
experts, party-appointed experts in the second category of expert referred to above, have had
a degree of prior involvement in the case with the party who appoints them. This calls into
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play the need to judge the weight of their evidence as noted in the International Chamber of
Commerce (ICC) Commission 2019 Report."

Experts are usually called upon to give evidence in the form of written reports and testimony
at an evidentiary hearing. The efficient use of this expert evidence has been the subject of
significant recent debate including in webinars in which the author has been involved.™

Methods of appointment

International arbitration is a preferred method to resolve complex, cross-border commercial
disputes. Procedural flexibility and the enforceability of awards contribute significantly to this
popularity. The multijurisdictional character of international arbitration has led to an amalgam
of historically distinct civil and common law domestic procedures.

The difference in preferred methods of appointment for experts arises from distinctions
between the approach to evidence in the civil and common law traditions. The methods of
expert appointment can be broadly divided into two categories: party-appointed or tribunal-
appointed.

Party-appointed experts emerge from the adversarial tradition of the common law where
parties are responsible for developing the factual record and directing the legal issues for
consideration by the court or tribunal. In this context, each party engages their own experts,
briefs them, and consults with them in the preparation of their expert evidence. These experts
can be cross-examined by the opposing party and the weight accorded to their evidence is
ultimately determined by the court or tribunal.

Tribunal-appointed experts are the product of the civil law systems in which courts take a
more inquisitorial approach to ascertaining facts and law. The role of the expert in the civil

law tradition is to provide specialist assistance to the court or tribunal. Many jurisdictions

have rules governing the appointment of tribunal-appointed experts including avenues to
challenge their appointment on grounds such as a lack of independence, conflict of interest or
inadequate qualifications.

The meeting of traditions in international arbitration rules

Historically, international arbitration was more familiar to civil law practitioners and parties;
however, the increasing participation of the United States (U.S.) and United Kingdom (UK) after
their respective ratification of the New York Convention,® led to the incorporation of a number
of common law practices into the international arbitral process (e.g. discovery and written
witness statements).™ The rules governing the taking of evidence in international arbitration
have sought to recognise and embrace these differences in tradition to achieve a compromise
which adopts procedures attractive to parties from both civil and common law traditions.

1A, The IBA Rules

The successful incorporation of common law evidence procedure by American firms into
international arbitrations left continental lawyers feeling that they were at a disadvantage
when faced with opponents familiar with these practices.® In 1983 the International Bar
Association (IBA) issued their Supplementary Rules Governing the Presentation and Reception
of the Evidence in International Commercial Arbitration. The provisions regarding expert
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witnesses were slim and significant powers were given to the tribunal to call their own expert
and regulate the way in which witness evidence (including expert evidence) was called and
presented by the parties.” Although the Supplementary Rules were oft discussed in academia,
they were not widely adopted in practice.” With the proliferation of international arbitration,
they gave way to the first modern iteration of the IBA Rules on the Taking of Evidence in
International Commercial Arbitration in 1999 (IBA Rules). The goal of the 1999 IBA Rules was to
provide a method of compromise between the divergent common law and civil law traditions
by codifying a set of rules for international arbitration available for use by practitioners from
different legal cultures. The IBA Rules were updated in 2010, and most recently in 2020, to
incorporate developing best practice guidelines on the taking of evidence. With updates, the
IBA Rules have become an ‘unavoidable tool’ for counsel and tribunals in guiding the taking
of evidence.™

It is important to note that the IBA Rules did not seek to develop a standardised or merged
procedure for the taking of expert evidence, but rather, reflected the practice of both historical
traditions in providing separate rules for party-appointed and tribunal-appointed experts.”
These rules are contained in Article 5 (party-appointed experts) and Article 6 (tribunal-
appointed experts), and have been developed and refined to address the specific issues
associated with each method of appointment.?°

The IBA Drafting Committee recognised that most modern institutional rules specifically
referred to party-appointed experts. As a result, the Drafting Committee of the 1999 IBA Rules
developed Article 5 to provide guidance on the use of party-appointed experts. The rules

in Article 5 permitted a party to submit an Expert Report containing the background and
qualifications of the expert, a disclosure of their relationship with any parties, a statement

of the facts forming the basis for their expert opinion, and their conclusions along with the
method used to arrive at them.? Under Article 5.3, the tribunal could order party-appointed
experts to meet and confer on relevant issues in order to reach agreement where possible
and identify outstanding areas of disagreement. Experts were then required to appear for
testimony at the evidentiary hearing unless otherwise agreed by the parties.?? The 2010
revisions sought to address a number of concerns about the partisan nature of party-
appointed expert evidence, which will be discussed in more detail in Section IV. In particular,
the 2010 IBA Rules required the Expert Report to contain a description of the instructions
pursuant to which the expert/s were providing their opinions and conclusions® and further,

a statement of their independence from the parties, counsel and the tribunal.?* An added
nuance in the 2010 IBA Rules was the requirement that the experts affirm their genuine belief in
their opinions expressed in the Expert Report, as opposed to the 1999 IBA Rules which required
affirmation of the ‘truth of the expert report’.?> The 2020 revisions make minor changes to the
content of Article 5; namely, Article 5.3(b) now permits revised or additional Expert Reports

to be submitted in response to new developments that could not have been addressed in a
previous Expert Report.

Article 6 provides rules for tribunal-appointed expert evidence. Unlike the rules for party-
appointed experts, the 1999 IBA Rules clearly required tribunal-appointed experts to submit a
statement of their independence from the parties and tribunal.? The 1999 IBA Rules further
recognised the importance of party autonomy in arbitration, requiring the tribunal to consult
the parties before appointing an expert and establishing the terms of reference for the
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expert inquiry.? The 1999 IBA Rules further permitted parties to raise objections as to the
independence of the expert prior to their appointment. Experts were required to attend the
evidentiary hearing at the request of a party or the tribunal and could be questioned by the
tribunal, the parties or any party-appointed experts.? The 2010 revisions enhanced these
rules, requiring tribunal-appointed experts to also submit (1) their qualifications and (2) their
independence from parties’ legal advisers, both of which can now be grounds for objection
by parties. The scope for objection was widened such that parties could object to the expert’s
qualifications or independence after their appointment but only for reasons which the party
became aware of after the appointment.?’ The 2010 IBA Rules prescribed in greater detail the
content requirements for the Expert Report which were similar to those required for party-
appointed experts (albeit without a further requirement for a statement of independence).*
One feature of both the 1999 and 2010 IBA Rules was that the tribunal-appointed expert had
the same authority as the arbitral tribunal to request that a party provide information or
access to documents, goods, sites etc. which were relevant and material to the outcome of
the case. In the event of a disagreement as to the relevance, materiality or appropriateness
of a request, the arbitral tribunal could make a ruling. While the 2020 IBA Rules still permit
the tribunal-appointed expert to request information from the parties, the language ‘same
authority as the arbitral tribunal’ has been removed,® perhaps in response to growing
concerns about tribunal-appointed experts acting as a sort of ‘fourth arbitrator’.

l1.B. The Prague Rules

The Rules on the Efficient Conduct of Proceedings in International Arbitration 2018 (Prague
Rules), were developed by a working group of predominantly civil law practitioners as an
alternative to the IBA Rules. Their goal was to develop procedural innovations grounded in
the civil law tradition which would improve efficiency and reduce costs. In particular, the
Prague Rules encourage early, proactive tribunal engagement to streamline evidentiary
issues.® Article 6.1 of the Prague Rules permits the arbitral tribunal to appoint one or more
independent experts at the request of a party or on its own initiative. The Prague Rules require
the arbitral tribunal to seek submissions from the parties as to who they might appoint but
confirm that the tribunal is not bound by these proposed candidates. In line with the focus
on efficiency, the arbitral tribunal may instruct experts to have a conference and issue a joint
report to provide the tribunal with areas of agreement and disagreement.* While the Prague
Rules do not ‘preclude a party from submitting an expert report by an expert appointed

by that party’, it is clear in the language and layout of the text that the use of tribunal-
appointed experts is favoured.** According to Henry and Romero, a key difference between
the Prague Rules and the IBA Rules are that the former aim to centre civil law procedures in
international arbitration best practice while the latter aim to create a hybrid system unique to
international arbitration.®
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l1.c. Institutional rules

Most institutional arbitration rules include provisions for the use of both party and tribunal-
appointed experts, giving parties the freedom to determine their preferred procedure. For

example, the 2021 ICC Rules provide that:
2) The arbitral tribunal may decide to hear witnesses, experts appointed by the parties or any
other person, in the presence of the parties, or in their absence provided they have been duly
summoned.

3) The arbitral tribunal, after consulting the parties, may appoint one or more experts, define
their terms of reference and receive their reports. At the request of a party, the parties shall
be given the opportunity to question at a hearing any such expert...>

The London Court of International Arbitration (LCIA) has detailed rules concerning the use
of expert evidence. Article 20 applies to fact or expert witnesses relied on by a party and
provides that:

20.2 Before any hearing, the Arbitral Tribunal may order any party to give written notice of

the identity of each witness that party wishes to call (including rebuttal witnesses), as well as

the subject matter of that witness’s testimony, its content and its relevance to the issues in the
arbitration.

20.5 The Arbitral Tribunal and any party may request that a witness, on whose written testimony
another party relies, should attend for oral questioning at a hearing before the Arbitral Tribunal.
If the Arbitral Tribunal orders that other party to secure the attendance of that witness and the
witness refuses or fails to attend the hearing without good cause, the Arbitral Tribunal may place
such weight on the written testimony or exclude all or any part thereof altogether as it considers
appropriate in the circumstances.’

Article 21 covers tribuna-appointed experts as follows:
21.1 The Arbitral Tribunal, after consultation with the parties, may appoint one or more experts
to report in writing to the Arbitral Tribunal and the parties on specific issues in the arbitration, as
identified by the Arbitral Tribunal.
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21.2 Any such expert shall be and remain impartial and independent of the parties; and he or she
shall sign a written declaration to such effect, delivered to the Arbitral Tribunal and copied to all
parties.

21.3 The Arbitral Tribunal may require any party at any time to give to such expert any relevant
information or to provide access to any relevant documents, goods, samples, property, site

or thing for inspection under that party’s control on such terms as the Arbitral Tribunal thinks
appropriate in the circumstances.

21.4 If any party so requests or the Arbitral Tribunal considers it necessary, the Arbitral Tribunal
may order the expert, after delivery of the expert’s written report, to attend a hearing at which
the parties shall have a reasonable opportunity to question the expert on the report and to
present witnesses in order to testify on relevant issues arising from the report. Articles 20.8 and
20.9 of the LCIA Rules shall apply, with necessary changes, to any expert to the Arbitral Tribunal.

Similarly, for the Hong Kong International Arbitration Centre (HKIAC), rules for party-appointed
expert witnesses are subsumed into broader rules on evidence brought by parties to support
their claim or defence. The arbitral tribunal has the power to determine the ‘admissibility,
relevance, materiality and weight’ of this evidence and has discretion to determine the manner
in which an expert or witness is examined.®
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Article 25 of the HKIAC Rules then provide for the appointment of tribunal-appointed experts
as follows:

25.1 To assist it in the nent of evidence, the arbitral tribunal, after consulting with the
parties, may appoint one or more experts. Such expert shall report to the arbitral tribunal,

in writing, on specific issues to be determined by the arbitral tribunal. After consulting with
the parties, the arbitral tribunal shall establish terms of reference for the expert, and shall
communicate a copy of the expert’s terms of reference to the parties and HKIAC.

25.2 The parties shall give the expert any relevant information or produce for his or her
inspection any relevant documents or goods that he or she may require of them. Any dispute
between a party and such expert as to the relevance of the required information or production
shall be referred to the arbitral tribunal for decision.

25.3 Upon receipt of the expert’s report, the arbitral tribunal shall send a copy of the report to
the parties who shall be given the opportunity to express their opinions on the report. The parties
shall be entitled to examine any document on which the expert has relied in his or her report.

While the above examples indicate the flexibility afforded in international arbitration with
regard to expert evidence, the standard approach is for parties to appoint their own experts.
The 2012 International Arbitration Survey from White & Case and the Queen Mary University
of Law (QMUL) found that 90% of expert witnesses were appointed by parties rather than the
tribunal. The survey did note however that respondents’ preferences were not so polarising:
43% of respondents found party-appointed expert witnesses to be more effective as opposed
to 31% favouring tribunal-appointed experts.*® However, the 2021 Bryan Cave Leighton
Paisner Survey on Expert Evidence in International Arbitration (BCLP Survey) confirmed an
ongoing preference for parties to have the right to appoint their own experts. Ninety-six per
cent (96%) of respondents thought that parties should have the right to rely on the evidence
of a party-appointed expert.* The most favoured alternatives to a party-appointed expert
were a tribunal-appointed expert selected by the parties or a single joint expert selected by
the parties. Both options signify the value placed on party autonomy.*? The next Section will
explore these preferences further.

. Comparative analysis
. Tribunal-appointed experts

As discussed in Section Ill above, tribunal-appointed experts are a legacy of the civil law.
Given that they are appointed by the court or tribunal and tasked with assisting the court
or tribunal to reach the truth,* they are often touted as a solution to the partisanship and
inefficiency concerns plaguing the use of party-appointed experts. Germany and France
are two jurisdictions whose domestic civil procedure legislation offers useful insight into the
appointment and use of tribunal-appointed experts in civil law countries.

In both Germany and France, an expert is appointed either upon request of a party or by
motion of the court itself. The German Code of Civil Procedure, or Zivilprozessordnung (ZPO)
provides that the court has discretion to appoint one or more experts.** The court may ask the
parties to select persons suitable to be examined as experts and if the parties agree on certain
persons the court is to comply with this selection.”® In France, the appointment of experts is
governed by the Code de Procédure Civile (CPC) which permits the judge to commission any
person of their choice to opine on issues requiring the insight of an expert without provisions
for the consultation of parties.*
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ZPO section 404a outlines the directions to be given to the expert appointed by a German
court. Under this section the court is to issue instructions on the nature and scope of the
expert’s activities, familiarise the expert with their tasks and determine the facts on which
the expert report is to be based.”” The CPC also permits the judge who commissioned the
expert to define the scope of their mission.*® In practice, a French judge can broadly seek
an expert’s opinions on certain issues rather than presenting them with specific questions
to answer which is the case in German civil procedure.”’ In both jurisdictions the parties are
entitled to challenge an expert on the same grounds on which they might challenge a judge
(i.e. neutrality).®°

While German and French courts have discretion as to whether or not they follow the views of
a court-appointed expert, in practice they usually do so because of the difficulties associated
with identifying the ‘correctness’ of any reasoning grounded in highly technical evidence.”

German courts have discretion to determine the extent to which an expert may contact/
involve the parties; however, any instructions given to the expert by the court must be
communicated to the parties.®? Under this model, the judge is in charge of liaising between
experts and parties. In France, the expert takes a more active role. In practice, they often
contact the parties directly to request documents or information and conduct site visits. The
parties in French proceedings must give the experts all documents which the experts deem
necessary to complete their task (absent which the judge might order production), and in turn
experts must consider the claims/findings of the parties and append them to their report if
the parties so request.> These provisions, amongst others, serve to promote compliance with
the adversarial principle in France.’® The same principle is complied with through different
provisions in the German context, namely the rights of parties to question the expertin a
hearing.* However, scholarship on the German Code suggests that while counsel have the
opportunity to examine the witness, any examination is often far less confrontational than U.S.-
style cross-examination because ‘attacking the expert would be equivalent to criticizing the
judge's authority to select and question the expert’.>’

Neither the ZPO nor the CPC contains explicit rules for party-appointed experts although in
practice parties may hire their own expert advisers. It has been noted that the opinion of such
an expert is not considered to be ‘witness’ evidence and thus does not carry the same weight
as that of a court-appointed expert.5

IV.1.A. Court-appointed experts in common law domestic proceedings

Expert witnesses can be appointed by courts in common law countries too, although this
practice is much rarer and supplementary to the use of party-appointed experts. In the
Australian case of White Constructions v PBS Holdings,” Hammerschlag J used the court’s
power under the New South Wales Uniform Civil Procedure Rules 2005 (UCPR) to appoint a
court adviser. Rule 31.54(1) permits the court to ‘obtain the assistance of any person specially
qualified to advise on any matter arising in the proceedings’ and further to ‘act on the
adviser’s opinion’.’® On the value of rule 31.54, Justice Hammerschlag noted, ‘this is a useful
rule, which is not used as often as it perhaps might (or should) be. It enables the Court to
have the benefit of confidential, unbiased and competent scientific or other advice'?' In this
case, the party-appointed programming experts disagreed on the delay methodology and its
application, reaching diverging conclusions. Regarding the expert reports as ‘complex’ and
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‘to the unschooled...impenetrable’, Hammerschlag J recognised the need for additional expert
assistance which would allow him to evaluate the conclusions presented.®? Hammerschlag J
appointed Mr lan Mcintyre and eventually proposed to act upon Mr Mclntyre's opinion that
neither method was appropriate in the case and that the Court should apply the common
law approach to causation to determine whether White Constructions had discharged their
burden.®® In this case, the Court found the expert assistance invaluable in determining what
weight to give the heavily conflicting evidence presented by the parties’ experts.

Court-appointed expertise also featured in the high-profile UK case Re Al Maktoum concerning
the welfare and custody of two children of Her Royal Highness Princess Haya bint Al Hussein
and her ex-husband His Highness Mohammed bin Rashid Al Maktoum of the United Arab
Emirates. Of particular significance for this paper is the Re Al M Fact-finding® judgment
regarding allegations that Sheikh Mohammed had engaged in the unlawful surveillance of
Princess Haya, two of her solicitors, her personal assistant and two members of her security
staff throughout the course of the proceedings using the ‘Pegasus’ software licensed by the
NSO Group. Princess Haya's lawyer Baroness Shackleton was alerted to the potential hacking
by a computer surveillance expert Dr William Marczak of the independent research body,
Citizen Lab and separately by Mrs Cherie Blair QC who had been informed by the NSO Group
that they believed their software had been misused to monitor Princess Haya.

Dr Marczak independently discovered the potential hack and offered his advice and
assistance to Princess Haya and her team. His investigation, which occurred prior to any
formal instruction, formed the basis for Princess Haya's application to the Court.®® Sir

Andrew McFarlane, President of the Family Division, recognised the unusual circumstances
which understandably gave rise to the unconventional involvement of Dr Marczak. In

these circumstances, Dr Marczak could not be regarded as an independent expert in the
proceedings. On McFarlane P’s view, the circumstances and complexity of the case generated
a need for the court to adopt a strategy which could both permit ‘the mother to deploy and
rely upon the evidence of Dr Marczak, while, at the same time, conducting a process that was
fair to the interests of the father and the children’.® The court decided to adopt a number of
evidentiary measures including (1) permitting Sheikh Mohammed and his team to appoint

a confidential scientific adviser; (2) appointing a Single Joint Expert; and (3) appointing
independent counsel to review aspects of Dr Marczak’s redacted communications with
Princess Haya's counsel, amongst other procedures.

On exceptional grounds, the Court permitted counsel for Sheikh Mohammed to instruct a
cyber security expert who could advise them on a confidential basis. The opinions of this
expert were intended to even the playing field given that Princess Haya had access to the
technical expertise of Dr Marczak. The court made it clear that this opinion was not the same
as deploying a formal expert witness who would have to be instructed following the standard
steps including ‘full and open disclosure of both the process of instruction and any resulting
expert opinion’.¥” The respondents declined to make an application to appoint a formal expert
witness. Thus, when counsel for Sheikh Mohammed sought the disclosure of core data for
their special technical adviser, Sygnia, the court rejected this application so as not to ‘inflate
the status of Sygnia into an expert whose opinion would be open to the court and filed in the
proceedings’,®® thereby clearly demarcating the parameters of such an exceptional advisory
role. Instead, the Court appointed Professor Alastair Beresford as the Single Joint Expert who
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prepared reports on the court’s instruction and attended an expert’'s meeting where he and
Dr Marczak answered questions submitted by the parties. Professor Beresford also gave oral
evidence at the hearing and was subject to cross-examination by both sets of counsel.’ The
approach to expert evidence in this case was exceptional, driven by the circumstances.

Iv.1.8. Other methods of court-appointed expertise

Admiralty assessors

Admiralty matters in England have incorporated a form of court-appointed expert since the
16th century to assist with the assessment of fault in complex maritime matters.” These
nautical assessors were appointed by the court to act in an advisory capacity; they were

not cross-examined and their advice was not disclosed to the parties but was still treated

as evidence to the exclusion of evidence from independent party-appointed experts.”!
Concerns about procedural fairness have led to the evolution of best practice guidance to
increase transparency, and relatedly, the role of parties. In the English case of Global Mariner
v Atlantic Crusader,”? Gross J of the Admiralty Court recommended that the topics on which
advice were to be sought from an assessor should be flagged with counsel, and further that
subsequent questioning should not diverge from that which had been previously disclosed to
counsel. Gross J further recommended that counsel should be given the opportunity to make
submissions on whether the assessors advice should be followed.”

The present rules on assessors in admiralty matters are contained within Part 61 of the UK Civil

Procedure Rules 1998. Rule 61.13 provides that
The court may sit with assessors when hearing -

(a) collision claims;
(b) other claims involving issues of navigation or seamanship; or

whenever it does so, the parties will not be permitted to call expert witnesses unless the court
orders otherwise ...
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By contrast, the Indian Code regulating the assistance of assessors in admiralty confirms that
party-appointed experts are not precluded by the appointment of an assessor. Section 13 of

the Admiralty (Jurisdiction and Settlement of Maritime Claims) Act 2017 provides:

(1) Notwithstanding anything contained in any other law for the time being in force, the Central
Government shall appoint by notification, a list of assessors with such qualifications and
experience in admiralty and maritime matters, the nature of duties to be performed by them,
the fees to be paid to them and other ancillary or incidental matters for the purposes of this
Act, in the manner as may be prescribed.

(2) The appointment of assessors shall not be construed as a bar to the examination of expert
witnesses by any of the parties in any admiralty proceeding.

In the Australian state of Victoria, the Supreme Court Admiralty Rules 2010 (Vic) give
judges broad discretion to define the procedure of a hearing involving an assessor.

Regulation 3.05 provides:

The trial of a proceeding in the List with the assistance of assessors under section 77 of the
Supreme Court Act 1986 shall take place in such a manner and on such terms as the Judge in
Admiralty directs.

The unique factual nature of maritime collision claims involves specialised skill and knowledge
which has crystallised over centuries into the accepted practice of using assessors, however
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there are many other specialist areas which can, and do, benefit from such methods of
expert deployment.

Amicus curice

The concept of amicus curiae or ‘friend of the court’ can be used to refer to several distinct
functions which arise from diverse scholarship on the origins and purpose of the role.

The absence of procedural laws on their appointment and use in many jurisdictions™ has
contributed to this diversity of function. This paper is concerned with the traditional use

of court appointed amici curiae which emerged from the Roman civil practice of seeking

the assistance of a consiliarius, to consult on decisions involving determinations of law.”

The practice of deploying court appointed amici has since developed within common law
countries as a ‘departure from the traditionally adversarial methods of common law courts’.”
Amici are appointed by the court to provide independent legal expertise where the court
requires further assistance to that provided by party submissions on issues of law. As such they
do not adopt a partisan function but rather, serve the court.”

There are of course, the other forms of amicus curiae. For example, an amicus might be
appointed by the court to assist an unrepresented defendant in accordance with the
principles of a fair trial. However, the New Zealand Court of Appeal has noted that without
proper demarcation between the role of a traditional amicus curiae and this form of ‘standby
counsel, there can be serious confusion and potential conflict about who the amicus curiae is
bound to assist—the court or the accused?’® Also of note is the development of ‘public interest’
amicus briefs from the U.S. as a means by which community groups, government agencies
and other third parties can advance the social or public interest through submissions to the
court.”? These parties have an interest in the litigation and are clearly not neutral. While this is
an interesting feature of domestic, and more frequently international, dispute resolution,® a
discussion of the public interest amicus function is outside the scope of this paper.

Despite the absence of procedural clarity on the appointment of amici curiae, they are
deployed frequently in the traditional sense discussed above in a number of jurisdictions. One
such jurisdiction is Singapore where the Chief Justice of the Supreme Court, Sundaresh Menon
noted in 2013 that ‘where difficult and important issues of law arise, the Court of Appeal may
more readily appoint amicus curiae and where appropriate, they may be drawn from the ranks
of our academics’.® The Singaporean courts have frequently appointed amici, recently for
example in the widely followed case of Quoine Pte Ltd # where on appeal from the Singapore
International Commercial Court (‘SICC’), the Court of Appeal appointed Professor Yihan Goh
as amicus to analyse complex questions on the doctrine of unilateral mistake and the nature
of property which gives rise to trust obligations in relation to the novel areas of cryptocurrency
and Bitcoin.® The Singapore Supreme Court also conducts the Young Amicus Curiae Scheme
to allow exemplary junior lawyers to assist the court on novel points of law. Such a scheme is a
testament to the value placed on this method of court appointed assistance in a common law
jurisdiction. The author in his capacity as an International Judge of the Singapore International
Commercial Court has had the opportunity to avail himself of the appointment of amici and
has found the process of value, for example, in the area of Public International Law, an area
often the subject of party-appointed expert evidence in international arbitration.
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The examples discussed in this Section demonstrate the diverse use of court or tribunal-
appointed experts and the advantages of such an adjudicative body having the ability to
call on experts for specialist assistance. However, this method of the use of experts is not
without controversy.

Iv.1.c. Issues with tribunal-appointed experts

There are five main issues raised surrounding the deployment of tribunal-appointed experts. At
the centre of this debate is a core value of international arbitration—party autonomy.

The first issue is that an expert appointed by the tribunal to the exclusion of party-appointed
experts undermines the party’s ability to present its evidence in a manner which it considers
will strengthen its case. Freedom to control procedure is an attractive advantage of
international arbitration. In the 2021 BLCP Survey, 84% of respondents agreed that it was a
‘basic right of each party to rely on a party-appointed expert as a means of putting forward
evidence on a specific issue’.®* Many rules for tribunal-appointed expertise (as discussed in
Section Il above) do provide for party involvement in selecting the expert. Many also permit
the party to challenge the appointed expert or appoint their own experts to challenge the
findings of the tribunal-appointed expert. However, such rules, while valuable for recognising
the principle of party autonomy, can undermine considerations of economy and efficiency
which are also important to parties participating international arbitration for the resolution of
their disputes.

There is also concern that a tribunal-appointed expert might become a ‘de facto fourth

arbitrator’®®

who, by virtue of their expertise, assumes the decision-making responsibility of
the tribunal or overly influences their decision. While this concern might be resolved by an
appointed tribunal member possessing the relevant expertise, there would likely be concerns

with defining the scope and nature of such expertise in the selection process.

This leads to the third concern surrounding the selection of experts. Simply put, how can

the tribunal effectively appoint and brief an expert before they themselves are familiar

with the facts and arguments, and therefore, what expertise they require? Respondents of
the BCLP survey overwhelmingly agreed that parties and lawyers with knowledge of the
dispute are better placed than the tribunal to select experts with appropriate expertise.®® The
tribunal may invite parties to suggest suitable experts or approach a specialist institution

to help identify appropriate expertise, but the benefit of this process is dependent on the
tribunal understanding the key issues of the case to a sufficient degree early enough in the
proceedings to allow for the efficient deployment of the expert.¥’

The fourth issue is that deploying a single tribunal-appointed expert reduces the tribunal’s
ability to benefit from different views legitimately held within a particular discipline. While the
tribunal-appointed expert opinion might have the benefit of independence and impartiality,
it can only present one such view. The consequence of this is that the tribunal may not have
the opportunity to consider a valid alternative expert approach which may favour the other
party. ICC notes that construction disputes in particular, often involved specialised technical
questions on which there may be two or more schools of thought.®® Understandably, this is a
concern for parties and their counsel.
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Conversely, the value of the adversarial system is to afford the tribunal the benefit of the
perspective of both parties and their respective experts. With case management techniques
encouraging discussion and debate between experts, tribunals can benefit from the diverging
opinions of two experts to better clarify the legitimate points of contention within a particular
discipline on which to focus their attention. This process may precede, or indeed eliminate the
need for, the appointment of further expert assistance as in White Constructions discussed
above, narrowing the need and scope for additional court or tribunal-appointed expertise to
particularly complex cases.

And finally, a practical concern—how is the tribunal-appointed expert to be paid? It logically
follows that parties will pay for the experts they appoint. However, it is not as intuitive for a
party to absorb the cost of an expert appointed by the tribunal. Richman notes that under the
2020 LCIA Rules, expert fees for experts appointed by the tribunal are drawn from the advance
payment of costs paid by the parties as part of the arbitration costs. This means that parties
have to bear the costs of a tribunal-appointed expert despite having no right to restrict the
ability of the tribunal to appoint such an expert.?’ This may understandably be the source of
some discontent amongst parties.

IV.1.D. Proposed solutions

Some years ago Dr Klaus Sachs, with the assistance of Dr Nils Schmidt-Ahrendts, developed
the ‘Sachs Protocol’ on expert teaming to respond to some of the challenges discussed above.
In developing the protocol, Dr Sachs noted that, unlike reforms to the presentation of party-
appointed expertise (which will be discussed below), little had been done to address concerns
facing tribunal-appointed experts.’® The expert teaming protocol seeks to establish a middle
ground between tribunal-appointed and party-appointed expertise whereby the parties each
propose a short list of candidates for issues they identify as requiring expert evidence, and
offer comments at the request of the tribunal on the candidates proposed by the opposing
party. The tribunal then forms an expert team by selecting one expert from each list. The
tribunal, parties and expert team jointly establish an instruction protocol, based on which the
experts then prepare a preliminary and final report. It is envisioned that these experts may

be available upon request by the tribunal, party or any additional party-appointed expert

for questioning at an evidentiary hearing.” One benefit of the Sachs Protocol for tribunal-
appointed expertise is said to be its ability to remove concerns about the lack of party
involvement by including parties in every stage of the process including discussing the experts’
mandate and providing comments on preliminary reports. The protocol also helpfully builds on
parties’ (superior) preliminary knowledge of the issues in the selection of targeted, appropriate
expertise. Further, there is incentive for parties to choose an independent expert who is more
likely to be vetted by the other side and selected by the tribunal. Unlike party-appointed
experts, these expert teams would be subject to provisions on independence and impartiality
which exist in rules governing the duties of tribunal-appointed experts. This may serve to
assuage some of the concerns raised in Section IV.2. about party-appointed expertise.” While
the Sachs Protocol creatively envisions a solution to a whole host of challenges facing expert
evidence through a ‘best of both worlds’ approach, there are concerns about the practicality
of this proposal with regards to experts’ access to relevant documents and information which
would be more readily available to party-appointed experts working closely with parties and
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counsel.” Despite its merits, the Sachs Protocol suffers from a lack of traction and has not
achieved widespread adoption in international arbitration.

Iv.2.Party-appointed experts
Iv.2.A.Challenges facing party-appointed experts

Despite the overwhelming preference by parties and their counsel for party-appointed
experts, there are many concerns regarding their fair and efficient deployment. The concerns
surrounding the use of party-appointed experts fall into three categories: (1) partiality; (2)
discerning which issues require expert evidence; and (3) managing conflicting evidence.

The primary issue facing the use of party-appointed experts is that of bias, i.e. experts as ‘hired
guns’ for the parties. Arguably, the fact that experts are hired, and paid for, by the parties
impacts, either consciously or subconsciously, the framing of their evidence in support of the
party employing them. As explained in Section Il above, it is appreciated that experts may
both be retained in an advisory role while the parties set the parameters of their claim and
then later testify as an expert witness. They are likely therefore, to grow familiar with the case
and counsel of their appointed side. While this is not to suggest that experts are directly or
purposefully biased (although in the author’s experience this is not unknown), this familiarity
may sway them towards adopting a particular position or direction with their evidence. Direct
bias might be a concern with the rise of full-time experts who have an interest in being retained
in future matters. Bias may also be a particular concern where the pool of experts is small, and
individuals are being retained consistently either by the same counsel or parties, or on related
matters to give evidence for a particular category of party.

Bias, or perceived bias, can have significant impacts on the evidentiary process and thus,
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the eventual outcome of proceedings. Experts who adhere rigidly to party lines can adversely

impact the efficiency of the process and further, call into question the extent to which

the evidence actually assists the tribunal in distilling the key issues and forming reliable
conclusions. Concerns about bias can also negatively impact the parties’ confidence in the
evidentiary process which is critical for the smooth running of proceedings and the ability of
the final award to withstand challenge.

Most institutional rules do not contain provisions on the independence or ethical duties of
party-appointed experts. A majority of respondents in the 2018 White & Case and QMUL
International Arbitration Survey, agreed that there would be merit in such rules providing
standards for the independence and impartiality of experts.” As discussed in Section lll, the
IBA Rules (like other codes of practice) have been developed to address growing concerns
of bias, e.g. by requiring a statement of independence, a description of the instructions
provided and an affirmation of the expert’'s genuine belief in the opinions expressed. Mark
Kantor relevantly questions, however, the merits of such rules and guidelines. Parties may
simply prepare their expert witness to present evidence which is impartial enough to comply
with the rules while still supporting the party’s case.” Further, these rules can only go so far
in addressing issues of subconscious bias. In some respect, it is expected that experts will be
partisan to an extent and there may be some value in this partisanship for the strength of
the adversarial process. However, given the negative consequences, the issue of bias cannot
be ignored.
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Most respondents of the 2021 BCLP Survey felt that the tribunal was the most important
barrier against bias. Eighty-four per cent (84%) of respondents agreed that tribunals are
‘generally capable of determining when a party-appointed expert is not being objective in their
testimony’.? Further, 93% of respondents thought that ‘a tribunal should give limited weight to
the evidence of a party-appointed expert who breaches his/her duty to remain independent
and assist the tribunal’.”

If this is indeed the case, solutions to enhance the usefulness of party-appointed expert
witnesses require proactive involvement by the tribunal and reinforcement of the expert's duty
to assist the tribunal.

The remaining issues concern efficiency and obtaining value from the experts.

The second issue concerns the number of party-appointed experts and their range of
expertise. The ICC Arbitration Commission Report on Controlling Time and Costs in Arbitration
advises parties to an arbitration to presume that expert evidence will not be required and

to only depart from this presumption if there are key issues on which expertise is needed to
assist the tribunal.”® However, one pressing concern is a trend towards parties’ over-reliance on
experts where it may be unnecessary. This might occur when one party calls expert evidence
on a particular topic and the other seeks to counteract any potential advantage by calling
their own expert, despite having no need for the expertise. The effect of this ‘one-upping’ is
that costs increase exponentially while efficiency is adversely impacted.

Third, there is the issue of experts relying on conflicting facts, data and methodology. There

is of course merit to the tribunal being presented with legitimate differences of methodology.
However, if experts are working off fundamentally different baseline facts or data sets in the
preparation of their report, their respective analyses may diverge to an extent that is not useful
for a tribunal who seeks to compare them. This greatly impacts the value of expert evidence.

It is also critical that experts of the same discipline answer the same questions. Although this
seems an obvious point, it is quite difficult to achieve in the realm of party autonomy.

As illustrated in the White Constructions case above, diverging methodological approaches
can result in different conclusions and it is not always possible for the tribunal to discern which,
if any, are correct. This is particularly the case for expert disciplines where there are multiple
accepted methodologies, e.g. delay and disruption expertise.

In domestic common law court practice the issues with obtaining value from party-appointed
experts and reducing their bias towards the party who appointed them, has bedevilled the
area and led to some innovations in procedure designed to improve the process. It is apposite
to examine some of these reforms.

Iv.2.B. Reforms and existing solutions

Legislative reforms

It is useful to begin with a discussion of English legislative reforms arising from Lord Woolf's
seminal 1996 report titled Access to Justice: Final Report to the Lord Chancellor of the Civil
Justice System in England and Wales (The Woolf Report). In this report Lord Woolf found that
the ‘full, “red-blooded” adversarial approach’, while valuable, came at a great cost for both
efficiency and economy.?”” The Woolf Report identified that the uncontrolled proliferation of
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expert evidence—often as a result of parties believing that more experts equalled a stronger
case—was at the heart of efficiency problems. Lord Woolf also raised the concerns voiced
above about ‘hired gun’ experts. The Woolf Report proposed a series of reforms emphasising
the primacy of the expert’s duty to the court and promoting active case management by

the tribunal. Lord Woolf’s proposals led to a suite of reforms including the standardised Civil
Procedure Rules (CPR) in 1998 and the Protocol for the Instruction of Experts to Give Evidence
in Civil Claims drafted by the UK Civil Justice Council in 2005. This Protocol was introduced

to assist with the interpretation of CPR Rule 35 and the associated Practice Direction 35 on
experts and assessors. The Protocol importantly emphasised the need to consider whether
expert evidence is necessary and appropriate and then offered guidance on a range of topics
including the appointment and instruction of experts (including single joint experts which

are encouraged under the CPR); the duties owed by experts (including the need to balance
the duty of reasonable skill and care owed to the retaining party with the expert's overriding
duty to the court)'®°; and the content of the expert report (including a standard statement
which must be annexed to the end of all reports, verifying the truth of the statement and the
completeness of the opinion)'?". The Protocol was replaced in 2014 by the Guidance for the
Instruction of Experts in Civil Claims. This Guidance remains substantially the same as the
2005 Protocol but emphasises the issue of cost which was a central concern of Lord Justice
Jackson's review of civil litigation in 2013. The objectives of the 2014 Guidance are in substance
the same as the 2005 Protocol and read as follows:

a. encourage the exchange of early and full information about the expert issues involved in the
prospective claim;

b. enable the parties to avoid or reduce the scope of the litigation by agreeing the whole or part
of an expert issue before proceedings are started; and

c. support the efficient management of proceedings where litigation cannot be avoided.'*?

In October 2020, amendments were made to Practice Direction 35 to strengthen the statement
of truth required by an expert. The addition to the standard form statement was a final
sentence acknowledging that experts who make a false statement in a document containing a

statement of truth could face proceedings for contempt of court. The statement now reads:

I confirm that | have made clear which facts and matters referred to in this report are within

my own knowledge and which are not. Those that are within my own knowledge | confirm to be
true. The opinions | have expressed represent my true and complete professional opinions on the
matters to which they refer.

l understand that proceedings for contempt of court may be brought against anyone who makes,
or causes to be made, a false statement in a document verified by a statement of truth without
an honest belief in its truth.'

The English approach has faced criticism for ‘seeking to end partisanship in an inherently
partisan relationship™* (a U.S. view where civil jury trials complicate a comparative analysis)
and it appears that these recent amendments continue that venture with the goal of
addressing the issue of ‘hired guns’.

There have also been similar reforms in Australian state and federal civil procedure rules. The
issue of bias (including subconscious bias) was a concern of Australian judges in a 1999 survey
published by the Australian Institute of Judicial Administration,” and the subject of an Issues
Paper (2004) and Report (2005) by the New South Wales Law Reform Commission.'® This
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discourse facilitated reform to the Uniform Civil Procedure Rules of each Australian state to
provide expert codes of practice and encourage proactive case management.

The New South Wales UCPR'Y contains a robust code of conduct with which experts must
comply. The code of conduct under Schedule 7 contains the following requirements:

2 General duties to the Court

An expert witness is not an advocate for a party and has a paramount duty, overriding any duty
to the party to the proceedings or other person retaining the expert witness, to assist the court
impartially on matters relevant to the area of expertise of the witness.

5 Duty to comply with the court’s directions
If directed to do so by the court, an expert witness must—

(a) confer with any other expert witness, and

(b) provide the court with a joint report specifying (as the case requires) matters agreed and
matters not agreed and the reasons for the experts not agreeing, and

(c) abide in a timely way by any direction of the court.
6 Conferences of experts
Each expert witness must—

(a) exercise his or her independent judgment in relation to every conference in which the expert
participates pursuant to a direction of the court and in relation to each report thereafter
provided, and must not act on any instruction or request to withhold or avoid agreement, and

(b) endeavour to reach agreement with the other expert witness (or witnesses) on any issue in
dispute between them, or failing agreement, endeavour to identify and clarify the basis of
disagreement on the issues which are in dispute.’*®

Schedule 7 further contains requirements for the content of expert reports including providing
the assumptions and material facts relied upon (3(d)), and the reasons for relying on certain

materials (3(e)), amongst other considerations.®®

Amendments were made to the Queensland UCPR in 2004 to establish a presumption in
favour of a single expert either appointed by the court or by agreement of the parties, to the
exclusion of party-appointed experts. The goal of this presumption was to reduce the risk of
adversarial bias."°

The Federal Court of Australia has also published an Expert Evidence Practice Note with an
annexed Harmonised Expert Witness Code of Conduct which makes clear that ‘parties and
their legal representatives should never view an expert witness retained (or partly retained) by
them as that party’s advocate or “hired gun”." The Practice Note also provides guidance on
the concurrent taking of evidence which will be discussed further in the next section.

By contrast, the approach to reform in U.S. court practice has sought to preserve party
autonomy to the greatest extent possible while managing the usefulness of expert evidence on
procedural admissibility grounds.” In this context, it is important to recognise the prevalence
of juries (arising from the U.S. Constitutional right to trial by jury) in U.S. state and federal civil
trials, a phenomenon which exacerbates the potential advocacy role of an expert witness. Rule

702 of the U.S. Federal Rules of Evidence on ‘Testimony by Expert Witnesses' provides that

A witness who is qualified as an expert by knowledge, skill, experience, training, or education
may testify in the form of an opinion or otherwise if:
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(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the case.

In the 1993 case of Daubert v Merrell Dow Pharmaceuticals™ the United States Supreme Court
discussed the application of r 702 with regard to assessing the admissibility of expert evidence.
The Court found that the ‘helpfulness’ standard under r 702(a) required the evidence to be
relevant i.e. present a ‘valid scientific connection to the pertinent inquiry as a precondition
to admissibility’. Notably, the Court emphasised that it was the trial judge’s role to determine
whether ‘the expert is proposing to testify to (1) scientific knowledge that (2) will assist the trier
of fact to understand or determine a fact in issue’.™ In providing guidance for this endeavour
the Court established what is now referred to as the ‘Daubert Standard’. The Court raised the
following non-exclusive factors which could be considered by a trial judge:

1. Whether a theory can, and has been tested;

2. Whether the theory has been subjected to peer review or publication;

3. The known or potential rate of error; and

4, ‘General acceptance’ within the relevant scientific community.™

Hodgson and Stewart argue that this standard can provide a useful model for the ‘tribunal as
gatekeeper’ in an international arbitration context by focussing on the relevance and reliability
of methodology unlike most institutional procedural rules."

In the realm of international dispute resolution, the SICC has established a specialist
Technology, Infrastructure and Construction (TIC) list dealing with complex disputes in these
areas. A list of rules governing cases placed on the TIC list have been introduced into the SICC

Practice Directions:
157. Parties to seek approval for expert evidence

(3) Where the Court has approved the adducing of expert evidence, the following apply, unless
the Court directs otherwise:

(a) The parties must attempt to agree on—

(i) the list of issues to be referred for expert evidence (which must as far as possible be
expressed in the form of questions which can be answered with “yes” or “no”); and

(ii) the common set of agreed or assumed facts that the experts are to rely on.

(b) The parties must obtain the Court’s approval of any list of issues agreed between the parties
and the common set of agreed or assumed facts.

(c) If there is no agreement, the Court may decide the list of issues and the common set of
agreed or assumed facts.

(d) The expert evidence must be confined to the approved issues and must rely only on the
approved common set of agreed or assumed facts.

158. Joint statement and joint report by experts

(1) Where 2 or more experts are appointed to give evidence on a matter, the Court may direct
the experts to produce a joint statement setting out the issues on which they agree and the

International Chamber of Commerce (ICC) | 159



[}
-
c
[7]
-
c
o
(&)
u—
o
o
Q2
©
[

Rethinking the Paradigms of International Arbitration

issues on which they disagree, accompanied by a brief statement of the reasons for their
disagreement.

(2) The Court may direct the experts to produce a joint report, signed by all of the experts, on
the issues on which the experts agree, and to produce an individual report by each expert
only on the issues on which the experts disagree.

159. Court may convene case management conference with experts

(1) Without affecting Order 40A, Rule 5 of the Rules of Court, the Court may convene a case
management conference at any time the Court thinks appropriate, to be attended by such
of the experts as are directed by the Court, and by the parties or their counsel or both, as
provided for under paragraph 77(1) of these Practice Directions.””

These rules are specifically intended to facilitate the management of particularly complex
cases and therefore include flexible powers for the management of expert evidence including
encouraging agreement between experts.

ClArb Protocol

In 2007 the Chartered Institute of Arbitrators (ClArb) published their Protocol for the Use of
Party-Appointed Expert Witnesses in International Arbitration (CIArb Protocol)," drawing
on the legislative reforms that had already occurred in England and elsewhere. The ClArb
Protocol was drafted with the IBA Rules in mind, adopting consistent language but offering
more detailed guidance on expert reports and the principles of independence.

Article 4 on ‘Independence, Duty and Opinion’ reads as follows:
1. An expert’s opinion shall be impartial, objective, unbiased and uninfluenced by the pressures
of the dispute resolution process or by any Party.

2. Payment by the appointing Party of the expert’s reasonable professional fees for the work
done in giving such evidence shall not, of itself, vitiate the expert’s impartiality.

3. An expert’s duty, in giving evidence in the Arbitration, is to assist the Arbitral Tribunal to
decide the issues in respect of which expert evidence is adduced.

Article 4.4(k) further requires expert reports to contain a declaration (outlined under Article

8) that the expert understands their overarching duty is to the tribunal.™ Article 6 provides
detailed, but flexible, guidance on procedural matters for the taking of evidence encouraging
experts to discuss, identify, and where possible, agree on issues and analysis prior to the
preparation of a report. As part of this process, the arbitral tribunal can direct experts to
exchange draft outlines without prejudice to the parties’ positions.”° Experts shall then provide
a statement to the tribunal on areas of agreement and disagreement with reasons, a process
which is certainly useful for focussing in on the key contentious points in the evidence."”

While this protocol provides useful guidance for the deployment of party-appointed experts
it suffers criticism from some practitioners in an international arbitration context for its
‘Englishness’, as compared to the IBA Rules efforts to create a consolidated set of rules for
the taking of evidence."” These criticisms however ignore the need for detailed focus on
procedure if reform enhancing usefulness, efficiency and reduced costs of expert evidence is
to be achieved.

Expert witness conferencing

Expert witness conferencing or ‘hot tubbing’ is increasingly adopted, at least with experts, in
international arbitration. Its goal is to facilitate efficient engagement between experts and
the tribunal with a view towards distilling the issues and identifying key areas of difference.
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Hot tubbing has particular merit in arbitrations with complex, technical facts involving
numerous experts. As the name suggests, it involves the concurrent taking of evidence from
experts of similar disciplines who engage with the other experts’ analysis and conclusions in
conference with counsel and the arbitral tribunal. Perhaps due to the assistance this provides
in managing the evidentiary process and understanding the issues, requests for concurrent
evidence often originate from the tribunal.’”” A key benefit of this method is that it allows
experts who understand the issues to be encouraged to directly engage with each other’s
evidence. This approach has the potential to bring much greater clarity and efficiency to an
evidentiary process whereby experts can hold each other accountable for potentially partisan
or unnecessarily complicated views.

Australian courts are widely recognised as having the most experience with expert witness
conferencing, and as discussed above, Australian jurisdictions have developed detailed best
practice guidelines on the taking of concurrent evidence.”* The Federal Court of Australia
Expert Evidence Practice Note contains Annexure B—the ‘Concurrent Expert Evidence
Guidelines’ to assist with the application of the Federal Court Rules 2011 r 23.15. The Guidelines
state that when used properly, concurrent expert evidence can minimise the risk ‘that experts
become “opposing experts” rather than independent experts assisting the Court’ and ‘reduce
the chance of the experts, lawyers and the judge misunderstanding the opinions being
expressed by the experts’.'® The Guidelines emphasise that the procedure for the taking of
concurrent evidence should be applied flexibly with regard to the specific nature of the case.'?

In 2019 the ClArb published their own Guidelines for Witness Conferencing in International
Arbitration which contain some useful directions for the concurrent taking of evidence while
still affording important flexibility to parties and tribunals to design a procedure befitting
their needs.”

Support for hot tubbing is mixed. When respondents of the 2015 White & Case and QMUL
International Arbitration Survey were asked what arbitration counsel could do better to reduce
time and cost, 46% answered ‘consider joint expert reports and early meeting of experts’.'®
However, according to the 2021 BCLP Survey data, only 49% of respondents agreed that
witness conferencing was more effective than sequential evidence. It is important to note
however that a large majority agreed that the effectiveness of witness conferencing increased
when led by the tribunal in accordance with an agreed protocol.™?? This highlights the vital role

that the arbitral tribunal needs to play for this method of taking evidence to be effective.

These reforms have made significant headway in improving the deployment and presentation
of expert evidence, however the issues discussed in this Section persist. These problems are
exacerbated by the enthusiastic adoption of party-appointed expert evidence by counsel, and
arbitrators, with civil law backgrounds who are not familiar with the long history of concerns
and associated reforms to party-appointed expert procedure in common law jurisdictions.

. Proposed solutions

Given the challenges and reforms discussed above, this paper proposes a practical protocol,
which in the author’s experience, has been invaluable when combined with proactive case
management, in adding value to the contribution by party-appointed experts to arbitration
proceedings. It should be emphasised however that the processes whereby tribunals can
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themselves effectively deploy tribunal experts, are different to those discussed below, but
nevertheless require early engagement with the parties on the issues in dispute, and then
proactive case management thereafter. The solutions discussed below are however limited to
party-appointed experts given the prevalence of their deployment in arbitration.

A preliminary question impacting this discussion of solutions is the impact of the choice
between pleadings and memorial style written submissions. The less common pleaded case
approach (adopted in many domestic common law courts) involves staggered submissions
beginning with an outline of the allegations and background, followed by factual and expert
witness evidence after the pleadings are exchanged, and then legal arguments. More
common in international arbitration, however, is the memorial style approach. Where this
approach is adopted, parties submit Statements of Case or Defence containing their factual
evidence, legal arguments, and all documentary material relied upon. It is a natural desire

by parties to seek to include party-appointed expert reports with their memorials. However,
doing so is unfortunately not conducive to experts of like discipline either opining on common
questions, or having the benefit of the same material. Thus, Annex 1 contemplates that the
preparation of party-appointed expert reports is deferred until common questions for experts
of like discipline can be settled and there has been established a common data set from
which the experts can work. An additional problem with party-appointed expert reports being
provided with memorials is the immediate identification of the experts with the case of the
party for whom they are providing their reports, creating a potential psychological barrier to
cooperative work with their colleagues of like discipline.

With this in mind there is now described the process which the author has found useful,
adapted to suit the needs of particular disputes, and the desires of the parties. It is entitled
Party-Appointed Experts Case Management Protocol.

. Party-appointed experts case management protocol

The protocol involves six steps.

1. ldentification of the disciplines in need of expert evidence, and which experts are proposed
to give evidence in each discipline
It is necessary to identify at a very early stage of the proceedings which experts the parties
want and why. Parties, who by the commencement of arbitration proceedings normally have
a reasonable idea of their own cases, are well placed to identify early the disciplines from
which they wish to draw expertise, and the particular experts they propose to use before the
first round of pleadings, subject of course to the flexibility to adduce further expert evidence
at a later stage where it is established to be necessary. In assessing the disciplines in need
of expert evidence, parties may find that the value of their dispute on certain issues may not
be proportionate to the costs of deploying an expert. Undertaking this process can assist in
limiting the deployment of expert evidence to only the relevant issues. This is in line with the
ICC Arbitration Commission Report which emphasises the use of expert evidence only for key
issues where it would assist the tribunal.™ Early identification brings with it a number of key
benefits. First, tribunals can ensure that parties only call expert evidence on necessary issues,
and when they do so (in the absence of good reason) only deploy one expert from each expert
discipline. Second, tribunals can ensure that any conflict of interest which emerges with the
proposed experts can be addressed and dealt with. Early identification of experts also gives
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parties the opportunity to raise (at least preliminary) challenges (e.g., as to whether the other
side’s expert has the requisite expertise) in order to avoid fundamental challenges later, which
have the potential to derail the process.

2. Establish within each discipline a common list of questions

Tribunals should confer as early as possible with the parties and the experts chosen under
each discipline to establish a list of common questions which both experts will answer. The
tribunal should play an active role in this process and assist where parties disagree on the
questions to be asked. Reaching a level of agreement can be difficult because each party
is focused on asking questions to both their expert and the other side’s expert which will
support the case they seek to construct. An effective way to resolve disagreement between
parties is for the tribunal to hold a case management conference with the experts present,
often after the first exchange of pleadings, to ask them, with their knowledge of the case
and the materials, what questions they think they should be asked. Creating a common

list of questions will assist in ensuring that any difference is a result of genuine difference in
methodology or analysis and not a consequence of each expert going on a (party-directed)
frolic of their own. It is of course likely that as the matter develops there may be further issues
upon which the experts may be called to opine, or indeed which they think they should be
asked. It is therefore not useful to treat the initial common list of questions as closed or final,
but rather subject to further development. However, any further questions should be agreed
with the tribunal and answered by both parties’ experts.

3. Defer the production of all expert reports until common factual evidence (documentary

and witness) is available and ensure that the experts opine always on a common data set
It is vital that experts’ analysis be based upon a common data set of factual evidence. This
requires deferring expert reports until there is available sufficient documentary and witness
evidence to enable the experts to prepare useful initial reports. This is one reason why
individual expert reports should not be delivered with the parties’ memorials. The result of
submitting expert reports with the initial Statement of Case or Defence which simply opine in
support of each party’s case creates an undesirable asymmetry of opinion which is difficult to
later remedy. Waiting until sufficient evidence is available also assists in identifying where the
experts may have unequal access to documents or information. In this respect the involvement
of the experts in disclosure issues can be of value. Many disclosure requests are driven by the
need of experts to have access to material. The experts can assist here by agreeing what they
both need (proportionate to the amount(s) in dispute), or where they disagree, providing the
tribunal with the reasons for any such disagreement, rather than the tribunal simply relying on
counsel’s submissions in areas of disputed disclosure.

4. The experts within each discipline first produce a joint expert report identifying areas
of agreement and disagreement

Once the experts are armed with sufficient material they should as a first step prepare a
joint expert report on the agreed list of questions. In this report they outline the assumptions,
methodology and conclusions on which they agree and disagree. The preceding steps will
ensure a joint expert report that is more efficient and valuable for parties and the tribunal.
Experts should first confer ‘without prejudice’ to preliminarily discuss their positions, test their
analyses against each other and where possible, identify common ground. In this process
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they should be encouraged, if useful, to exchange written reports which will be privileged from
later production to the tribunal in which they explain their respective views preparatory to the
development of their first joint report. They then prepare a report outlining the identified areas
of agreement and disagreement. In this author’s view, experts are far more likely to find areas
of agreement through confidential discussions with each other, before they have formally
declared positions in a written report. The tribunal should encourage these discussions to be
held in camera without counsel present.

5. The experts within each discipline next produce individual expert reports on areas on
disagreement only

Where experts are unable to agree on particular answers to the agreed questions, they should

produce individual reports on areas of disagreement. Many experts will express their opinions

based on the importance they attach to assumptions which their appointing party’s counsel

may ask them to make, and the documents they consider to be important. This may result

in differing conclusions to be expressed in individual reports. Limiting the scope of individual

reports to areas of difference contributes significantly to the efficiency of the expert process.

6. The experts then produce ‘reply’ expert reports containing views in the alternative showing
what their conclusions would be if the other expert’s assumptions and methodologies were
accepted by the tribunal

Where the basis of disagreement between experts is due to different factual assumptions or

methodologies, it is useful for the tribunal to require experts to provide their opinions in the

alternative through reply reports. It is important for the tribunal to clarify at this stage that
reply reports are only for existing issues already raised by the other expert. In these reports
experts give the opinion they would have reached if the factual assumptions or methods
preferred by their counter-expert were to be adopted by the tribunal. In particular, the expert
might identify whether, on the basis of their counter-expert’'s assumptions, they would have
reached the same or different outcome and what the difference, if any, might have been. This
way, when the tribunal decides on the issues of principle and fact separating the experts, they
have the benefit of both sets of expert opinions. This maximises the value of expert evidence
for the tribunal, and avoids the waste of effort where the views only of the experts preferred by
the tribunal are adopted.

Only after this process has been followed to completion can techniques like expert witness
conferencing yield effective, focused results. Without early engagement by the tribunal,
hot-tubbing is too little, too late. In the author’s practice as an arbitrator, experts meet with
the tribunal several times in case management conferences to settle the issues on which
they will opine before the main evidentiary hearing, and discuss the development of their
joint and individual reports. This permits the tribunal to also make known its expectations of
the experts and the nature of their role, thus enabling the evidence they produce to be most
useful. Despite adopting a protocol such as that proposed above, experts rarely hit the mark
with their first joint report. They often require further guidance as to what the tribunal requires
from them, particularly with regard to explaining areas of agreement and disagreement
more explicitly in a joint expert report before producing individual reports. Regular case
management conferences assist greatly in providing this guidance. The author can point

to a recent complex construction dispute as one example of the success of this model. In
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this dispute involving nuclear power units, the parties had deployed expert evidence across
eight different disciplines. Disruption experts were called to opine on systems, structural and
mechanical aspects of the project facilities construction. Although an area of expertise often
producing conflicting views, the disruption experts in this case managed to reach agreement
on both methodology and quantification three weeks before the hearing and presented jointly
on their conclusions. Their conclusion was ultimately different to the cases advanced by both
parties and was adopted by the tribunal. Although this was surprising to the parties, neither
party challenged the experts’ agreed position, and the result was a considerable saving of
costs. Total agreement is an exceptional result and there is of course merit in the ventilation

of genuine difference of opinion, however the use of these steps, in the author’s practice,

has consistently encouraged experts to consider what really separates them and therefore
facilitated credible, valuable expert evidence. Although proactive case management can be a
difficult, and initially time-consuming task, the author’s experience is that early engagement
from the tribunal considerably reduces time and cost in the future.

A process such as that described above is respectful of the professionalism and expertise of
experts whose desire is usually to bring their expertise to bear for the assistance of parties

and tribunals. By proactive case management this outcome can be enhanced considerably.
Further by engagement with the experts during the process, the tribunal is far better informed
on the expert issues by the time of the evidentiary hearing than would otherwise be the case.
Thus, although some have suggested that a process as advocated above should be managed
for the tribunal by a third party, doing so loses a significant part of the value to the tribunal of
expert issue familiarisation in the lead up to the hearing and can be considered an abdication
of the tribunal’s duty to understand the case before them.

. Post-hearing expert access protocol

There is also value in experts being available to assist the tribunal after the main evidentiary
hearing, particularly with calculating amounts to be awarded in the final award. Tribunal
members often do not have expertise in performing complex calculations or deciding the
application of interest rates on issues of quantum. Experts may assist in this process by
building interactive models into which the tribunal can input its decisions on certain issues
to obtain final calculations. In some cases however, the cost of creating such a model may
be disproportionate to the value of the dispute. In these instances, it is more efficient and
effective for the experts themselves to complete the joint calculations upon provision by the
tribunal of its decisions.

The second proposed solution is therefore an Expert Access Protocol, a tripartite agreement
between the tribunal, the parties and the relevant experts. This Protocol permits the tribunal
to have confidential access to the experts, on agreement by the parties, strictly for the
performance of calculations (as opposed to the provision of any further opinions). It is vital
that the tribunal does not meet with the experts during this process but rather provides them
with clear written instructions to complete the calculations. Both the instructions given by the
tribunal, and the resulting calculations are then provided to the parties in conjunction with the
final award. This gives parties the opportunity to apply for corrections under the applicable
slip provisions if there are any computational errors, and further ensures transparency and
accountability between the tribunal and the parties. Experts must also present their fees for

International Chamber of Commerce (ICC) | 165



[}
-
c
[7]
-
c
o
(&)
u—
o
o
Q2
©
[

Rethinking the Paradigms of International Arbitration

certification before they are sent to the parties to ensure they are proportionate to the costs of
the dispute.

The Expert Access Protocol has the benefit of ensuring that parties and their counsel are
simultaneously provided with a final statement of both their rights and liabilities. This is
particularly relevant in cases where asset preservation is a concern, and it would be beneficial
to limit the period of time during which parties can infer the outcome of the arbitration.
Further, in arbitrations involving publicly listed corporations, parties may be subject to
continuous disclosure obligations relating to share market issues. If information is provided
which can be translated into potential outcomes, a dispute may arise as to whether there has
been a failure of one party or the other to meet those disclosure requirements. Overall, the
assistance of experts with the award can ensure that tribunal decisions on quantum are made
efficiently and accurately.

The author has prepared draft procedural directions in relation to the application of the
principles discussed above for both a memorial style exchanges of case and more traditional
pleadings. In the author’s experience these work well in practice, but it is of course necessary
to adjust each procedural order for the needs of the case and the parties. Annex 1is an
Example Expert Witness Procedural Order for both pleadings and for memorial submissions.

In the case of memorials, it is of course necessary to specify that parties’ memorials do not
include party-appointed experts reports which are deferred until after there is sufficient factual
and documentary material available to both experts for them to commence their joint work.

In relation to the tribunal’s access to experts after the hearing, Annex 2 provides a form of
tripartite Expert Access Protocol for access to quantum experts.

v.2.A. Expert assistance with document production requests

Another area in which the effective management of experts may further assist the tribunal is
that of document disclosure, which, in international arbitration, is a fraught issue. Disclosure
often involves mutual written requests for documents which are commented on by the other
party to whom the request is made. Many of the requests made by one party to the other
relate to documents which are sought for the purposes of assisting party-appointed experts to
undertake their work.

Various methods are used to compare parties’ views about document requests including, most
commonly, what is referred to as a Redfern Schedule which seeks to apply the principles in

the IBA Rules™'relating to the limitation of document production requests to those documents
that are relevant and material to the issues in dispute and are established not to be in the
possession of the party making the request.

However, on the issues of relevance and materiality, often alot is lost in translation between
what experts say they need and what lawyers acting for parties introduce in requests. Lawyers
of course, and particularly junior lawyers who are often given the responsibility of making
document production requests, are anxious to avoid missing anything and therefore their
translation of experts’ requests often involves some embellishment in order to ensure that
nothing is overlooked.

It is therefore of great assistance to the tribunal if, in respect of document production requests,
the experts themselves engage with the tribunal, during the document production phase,
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to identify those documents which they agree (or disagree with reasons) are proportionately
necessary to the work that they do. This process is often assisted by short case management
videoconferences between the tribunal, counsel and the experts who, in the event of
disagreement in areas of common discipline, can assist the tribunal by explaining why those
differences exist. The tribunal can then use that engagement to find an agreed way forward,
or, in any case, to make a ruling which is far better informed than it would be if it was merely
left as matter of written debate between the parties or even debate between counsel at a
case management conference dedicated to document production requests, absent of experts.

Conclusion

Discussions and developments on the use of expert evidence have been ongoing since the
introduction of the first IBA Rules. This is a testament to the persisting, and indeed growing,
importance of expert evidence in dispute resolution. As the complexity of disputes become
more multi-faceted the arbitral community must strive to innovate to enable such disputes

to be adjudicated upon fairly, efficiently, and economically. Innovation in the way party-
appointed expert evidence is deployed is part of this challenge. Proactive case management,
tailored to the intricacies of the particular dispute, is central to this endeavour.

The solutions presented in this paper endeavour to streamline the approach to expert
evidence, to focus on the key issues and foster genuine engagement on issues of
disagreement. It has been the author’s experience that these processes are generally
welcomed by parties, counsel and experts, and do contribute significantly to achieving
efficient, fair and economical proceedings.
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Annex 1 to Chapter 7

Example expert witness procedural order

1. Experts

11 Dealings with any Party-appointed experts shall be carried out with the IBA Rules on the
Taking of Evidence in International Arbitration and ClArb Protocol for the Use of Party-
Appointed Expert Witnesses in International Arbitration serving as guidelines, subject to any
applicable law.

1.2 On or before [insert date], each Party shall provide the Tribunal and the other Parties with
details of the expert disciplines and the identity of the experts within those disciplines whom it
proposes to call, together with an identification of the topics upon which the experts in each
discipline will be asked to opine.

1.3 In response to the advice in paragraph 1.2 above each Party shall provide the Tribunal and
the other Parties with details of any further expert disciplines and the identity of the experts
within those disciplines whom it proposes to call, together with an identification of the topics
upon which the experts in each such additional discipline will be asked to opine on or before
[insert date].

14 The Parties shall confer and try to come to an agreement as to the principal topics and issues
that the experts are to address by reference to the Parties’ respective cases on or before
[insert date], advising the Tribunal any agreement reached, by that date. In the case of any
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disagreement, the Parties shall revert to the Tribunal for the resolution of any disagreement by

that date, setting out the areas of disagreement with brief reasons for disagreement.

15 No later than [insert date], the Parties shall file and exchange a preliminary list of the precise
guestions upon which each expert will opine.

1.6 Any Expert Report shall:
(a) be prepared in accordance with the ClArb Protocol and the IBA Rules on the Taking of
Evidence in International Arbitration;

(b) set outthe name and business address of the expert, his or her relationship with any
of the Parties, if any, and a description of his or her qualifications, including his or her
competence to give evidence;

(c) commence with a summary of matters intended to be established by the expert;
(d) be signed and dated by the expert;
(e) take the form of a declaration under oath or affirmation; and

(f)  contain numbered paragraphs and page numbers.

1.7 The Parties shall arrange for meetings and communications between their respective experts
to be scheduled in [insert month].

1.8 On or before [insert date], the Parties’ experts, on each respective discipline, shall produce a
Joint Expert Report of matters agreed and disagreed.
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19 On or before [insert date], the Parties may file and simultaneously exchange between
themselves individual expert report dealing with areas of disagreement identified in the Joint
Expert Reports.

110 Following such exchange, each expert shall be entitled to produce a report in reply, which shall
be limited to responding to the matters raised in the report of the other expert. Such replies
shall be exchanged simultaneously on [insert date].

111 The Tribunal may, upon notice to the Parties and with the Parties’ consent, hold meetings with
any expert at any reasonable time.

112 Meetings between the Parties’ experts, and any draft reports prepared by those experts
shall be without prejudice to the Parties’ respective positions in this Arbitration and shall be
privileged from production to the Tribunal.

113 Although the Parties shall arrange for the meetings referred to in this section to be scheduled,
itis expected that experts of like disciplines are to be otherwise unaccompanied at such
meetings.

114 Any Expert Reports are to contain the following declaration:
I declare that:
e lunderstand that my duty in giving evidence in this arbitration is to assist the arbitral

tribunal to decide the issues in respect of which expert evidence is adduced. | have complied
with, and will continue to comply with, that duty.

e | confirm that this is my own, impartial, objective, unbiased opinion which has not been
influenced by the pressures of the dispute resolution process or by any party to the
arbitration.

o | confirm that all matters upon which | have expressed an opinion are within my area of
expertise.

e | confirm that | have referred to all matters which | regard as relevant to the opinions | have
expressed and have drawn to the attention of the arbitral tribunal all matters, of which | am
aware, which might adversely affect my opinion.

e | confirm that, at the time of providing this written opinion, | consider it to be complete and
accurate and constitute my true, professional opinion.

o | confirm that if, subsequently, | consider this opinion requires any correction, modification or
qualification | will notify the parties to this arbitration and the arbitral tribunal forthwith.”

115 Any expert who has filed an expert report shall make him or herself available to be cross-
examined at the Main Evidentiary Hearing. Notice should be given requiring his or her cross-
examination by the other Party [insert date within 2 weeks of the exchange of the last expert
reports]. The Party relying on such evidence shall secure that witness’ presence and availability
at the Main Evidentiary Hearing in advance. Any expert who gives evidence at the Main
Evidentiary Hearing will do so after having given an oath or affirmation.

116 In the event that a Party does not make an expert available, the requesting Party may apply
for any additional ruling from the Tribunal, including the setting aside of the prior testimony of
that expert, or the drawing of an adverse inference.

117 The admissibility, relevance, weight and materiality of the evidence offered by an expert shall
be determined by the Tribunal in accordance with the IBA Rules.
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Annex 2

Example expert access protocol
(Quantum Experts)

Assistance to be provided

The Parties agree that the Arbitral Tribunal will be given access to two of the Parties’ experts,
[insert] and [insert] (the “Quantum Experts”), on a confidential basis, for the purpose of
performing calculations on the basis of existing material contained in their expert reports
forming part of the evidentiary record, adopting assumptions to be provided to them by the
Arbitral Tribunal (the “Calculations”). For the avoidance of doubt, the Arbitral Tribunal will not
engage in confidential communications with the Quantum Experts about matters that require
the provision of expert opinion, rather than the performance of calculations.

Confidential information

In this Agreement, Confidential Information means: (i) all information supplied or made
available to the Quantum Experts by the Arbitral Tribunal, (i) all information supplied or
made available to the Arbitral Tribunal by the Quantum Experts, (jii) all correspondence,
discussions or queries raised between the Arbitral Tribunal and the Quantum Experts, (iv)
all correspondence and discussions between the Quantum Experts, and (v) all material and
working papers and spreadsheets prepared by, amended by or examined by the Quantum
Experts in that context, all from the date of this agreement forward, for the purpose of the
Quantum Experts assisting the Arbitral Tribunal with any and all Calculations.

Undertakings regarding confidential information

Disclosure and Use: The Quantum Experts will keep all Confidential Information confidential
and will not, except as permitted by this agreement, disclose or distribute Confidential
Information, or permit it to be disclosed or distributed, or disclose its substance, to any person
including the Parties to the arbitration or their legal representatives.

Security of Information: The Quantum Experts will at all times effect and maintain adequate
security measures to preserve the confidential nature of the Confidential Information, at least
equivalent to the measures they would prudently effect and maintain for their own valuable
and sensitive confidential information.

Exceptions: The following disclosures only are permitted by this agreement:

3.31 Arbitral Tribunal’s Agreement: Confidential Information may be disclosed to the extent
that the Arbitral Tribunal has expressly directed in writing that the Quantum Experts need
not keep it confidential or may disclose it.

3.3.2 Required by law: Confidential Information may be disclosed to the extent required by law.
3.3.3 Quantum Experts’ Staff: Confidential Information may be disclosed to members of the

staff working for each of the Experts only to the extent necessary to assist the Experts in

174 | International Chamber of Commerce (ICC)



Doug Jones | Redefining the role and value of expert evidence

their interactions with the Arbitral Tribunal and each other and on the basis that such
members of staff provide an equivalent undertaking to the relevant Quantum Expert.

3.3.4 Final Calculations: The final calculations performed by the Quantum Experts which are
relied upon by the Arbitral Tribunal for determining the quantum awarded shall either
be attached to, or provided at the same time as, the Tribunal’s Award. Thereafter any
calculation errors that may be identified by any of the Parties shall be dealt with in
accordance with [the applicable rules governing Award correction].

4. Costs

4.1 The Party who engaged each of the Quantum Experts for the arbitration will remain
responsible for each of their costs, including staff costs and other direct costs, and the Arbitral
Tribunal will have no responsibility for any costs of the Quantum Experts. The Quantum Experts
will submit all applicable invoices to the Arbitral Tribunal for approval and the Arbitral Tribunal
will confirm within 15 days that the sums invoiced have been properly incurred.

4.2 The Arbitral Tribunal may allocate as costs of the arbitration the costs of the Quantum Experts
arising from their assistance to the Arbitral Tribunal.

5. Disputes

5.1 All disputes arising out of or in connection with the present agreement shall be finally settled
under the Rules of Arbitration of the London Court of International Arbitration by one or more
arbitrators appointed in accordance with the said Rules. The seat of the arbitration shall be
London and the language of the arbitration shall be English.
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