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As canvassed above, both common law and civil jurisdictions share the view that due
process requires an arbitrator to give notice to parties of adverse conclusions on determinati.ve
points they have net addressed or of which they have not been made aware. The precise
notice requirements, as with many matters of procedural fairness, will tum on the
circumstances of ¢ach case. Practicality and faimess should be the guiding principles in
determining how to give sufficient notice and respect to the parties’ right to a fair and full

hearing,

5, Conclusion

Arbitral tribunals do and should have wide-ranging powets to determine relief, though these
powers are exercised within the parameters set by the parties’ claims and due process
requirements, Ultimately, the extent to which an arbitrator or tribunal will exercise an
authority to apply law to the facts independent of the parties’ submissions depends on both
practical and legal considerations, as well as the particular circumstances of each arbitration.
The model of fura novit curia in international arbitration proposed emphasises flexibility
and shared responsibility between partics and the arbitral tribunal. This reflects the
importance that arbitral procedure remains adaptive. The core benefits of arbitration as a
form of dispute resolution, namely finality, celerity and cost effectiveness, should, it is
sugpested, be promoted through the way in which the tribunal exercises its authority.
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1. Introduction

International arbitration and insolvency regulation are very different lepal procedures, with
each having its own distinct purpose, objectives and underlying policy.” It is often said that
internationa] arbitration and insolvency do not coexist easily.® This difficult relationship is
partly due to competing policy objectives.

In the case of insolvency regulation, these include the equality of creditors, centralisation
of claims, rescue of the insolvent party, a high degree of state control, a transparent and
accountable process, a co-ordinated distribution of assets and authority derived from statute.
In the case of arbitration they include regulation, authority derived from the contractual
relationship of the parties, party autonomy, certainty in commercial transactions, artonomy
from the state and generally proceedings that are private and confidential,

The provisions typically found in insclvency regulations, requiring the exclusive
jurisdiction of state courts {(sometimes specific bankruptcy courts) and the mandatory stay
of all other proceedings, generate obvious conflicts between arbitration and insolvency
regulation.” These types of insolvency provisions are meant to ensure the collective procedure
guaranteeing equal treatment of all creditors and are often considered to be part of the
national or even international public policy of a particular state,

International arbitration is based upon the ability of parties to confer jurisdiction to
arbitrators to reselve their disputes. This jurisdiction is only meaningful if states recognise
it and if it can be enforced through a state’s judicial system. States retain the power to
prohibit the resolution of certain categories of disputes outside their courts, Such categories
of disputes are said to be not arbitrable and if an arbitration agreement is entered into to
resolve such dispute, it will not be valid,

Arbitrability is a condition of validity of the arbitration agreement and, consequently,
of the arbitral tribunal’s jurisdiction.” Insolvency regulation is one area where states may
limit the arbitrability of certain categories of disputes. This paper considers the complex
coexistence of international arbitration and insolvency from an arbitral tribunal’s perspective;

! Paper presented to INSOL Asia Pacific Rim Region Anaual Conference at the Shangri-La Hotel, Singapore,
Mgrch 13-15, 2011,

Tae author gratefully acknowledges the assistance provided in the preparation of this paper by Robert Kavacs,
Lawyer, and Zara Shafruddin, [egal Assistast, both of Clayton Utz.

*The terminology in relation to insoivency is used differently in different countries. For this contribution the terms
“insolvency” or “bankruptey” are used in a generic sense to refer to liquidation, bankmptcy and reorganisatica
proceedings; “insolvent party” or “debtor” to refer t the party to the insolvency proceedings, the company in
liquidation or under administration; “insolvency order” to refer to the court order or judgment opening the insolvency
proceedings issued by the competent state courts—the “insolvency court”; and “trustee” to refer to the liquidator,
administrator or receiver,

31, Rosclt and H. Prager, “international Arbitration and Bankruptcy: United States, France and the 1CC” (2001)
18(4) Jowrnal of International Arbitration 417, 471. The United States Second Circuit Court of Appeals in re United
States Lines 199 B.R. 465, 474-475 (S.D.N.Y. 1996) £20 S Ct 1532 (2000} at 28 stated: “[Arbitration and hankruptcy]
-.. presents & conflict of near polar extremes: bankeuptcy policy exerts an incxorable pul} towards centralization while
arbitration policy advocates a decentralized approach towards dispute resolution,”

*The clearest case of a canflict between acbitration and insolvency exists when the execution of an award is at
issue, The execntion of an award in favour of one creditor would satisfy the claim of that creditor while simultancously
diminishing the value of the remaining estate and thereby other creditors’ chances to receive full payment for
outstanding debts.

*B. Hanotiau, “What Law Governs the Jssue of Arbitrability? (1996} 12{4} Arbitration International 391,
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specifically the arbitrability of disputes affected by the insolvency of a party. Given the
breadh of the topic addressed, this contribution focuses primarily on the arbitrability qf a
dispute and the ramifications of when a party enters insolvency proceedings after arbitration
proceedings have commenced. .

Also, this paper examines the approach of a number of jurisdictions for dealing with
these issues, and provides a case study of the recent Elektrim v Vivendi® decisions which
highlights the complex issues that may arise. Finally, there is a brief overview of some
international instruments that may apply and considerations for arbitral tribunals to keep
in mind with regard to the recognition and enforcement of an eventual award.

2. Arbitrability

Arbitrability concerns what types of issues ¢an and cannot be submitted to arbitration and
whether specific classes of disputes are excluded from arbitration proceedings. While.the
principle of party autonomyy espouses the right of parties to submit any dispute to arbitration,
nationat faws often impose restrictions or limitations on what matters can be referred to and
resolved by arbiteation. The term “arbitrability™ is used here to mean the capability of a
subject matter to be submitted to dispute resolution by way of arbitration, i.e. the subject
matter or objective arbitrability (as opposed to the way that the term is used in the United
States to cover the whole issue of a tribunal’s jurisdiction).”

Whether and to what extent the public interest involved and the restrictions imposed by
the national laws restrict the arbitrability of a dispute is a question to be determined by each
national legislator. Neither the 1985 UNCITRAL Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York Convention) nor ary other international
instrument contains substantive rules on objective arbitrability. Such instruments always
refer the question of arbitrability to the relevant national law.

Accordingly, it is generally acknowledged that countries are free to define the arbitrability
of a dispute in accordance with their own public policy considerations.

Under the New York Convention, for example, the obligation in art.1l to recognise and
enforce arbitration agreements in writing only exists with respect to agreements congerning
a “subject matter capable of seftlement by arbitration”. In respect of the pre-award
(jurisdictional) stage, artII(1) merely stipulates that arbitration agreements have to be
recognised and that national courts have an international obligation to deny jurisdiction
(and refer 2 malter to arbitration) under art.[i(3) unless the dispute is not capable of settiement
by arbitration. Article V(2)(a) provides that the obligation to recognise and enforce an award
does not exist if “the subject matter of the difference is not capable of settlement by
arbitration under the law of that country”.

Likewise, the UNCITRAL Model Law on International Commercial Arbitration 1985
{Modei Law) does not contain any definition of which disputes are arbitral. Articie 1(5)
provides that it is not intended to affect other laws of the state that preclude certain disputes
being submitted to arbitration. In implementing these Model Laws, national legislators are
completely free to determine which disputes are arbitrable and which are not.

8 Jozef Syska Acting as the Adwinistrator of Elektrim SA v Vivendi SA {2008] EWHC 2155 (Comm) and on appeat
[2009] EWCA Civ 677, ]

7 Anciher category of asbitrahility has been referred to as “subjective arbitrability” or “ratione personae”, which
concerns the types of individuals or entitics that arc congidered able to submit their disputes to arbitration because
of their siatus or function. This type of arbitrability is natéonsidered here.
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3. The Effect of Insolvency of a Party oa Arbitral Proceedings

Applicable law and general principles

When insolvency affects arbitration, the critical question is whether the relevant insolvency
law provisions (or decision of the state courts) are binding on the arbitration tribunal. Can
the arbitral tribunal ignore the insolvency proceedings or should the arbitration be stayed
or terminated? Is the arbitral tribunal bound by a mandatory stay provision in a bankruptcy
court of a foreign jurisdiction or a court in the seat of arbitration? Should certain claims be
ignored as non-arbitrable? When and who decides whether the arbitration proceedings
should continue or the insolvency provisions {or court decision) be ignored—ihe arbitral
tribunal or a court? Answers to these questions will ultimately be determined by a range
of national laws that apply to the arbitral proceedings. Accordingly, answering these
questions in abstracto is almost impossible given the variety of national laws (insolvency,
arbitration and private international laws), the few international instruments available and
resulting lack of uniform approach by state courts and arbitral tribunals.” However, some
general principles can be identified to help provide answers to these difficult issues.”

The answers to the above questions depend on the law that is applied to determine whether
the dispute may be settled by arbitration and who applies this law—the arbitral tribunal or
a state court, The law that is to be applied will be different depending on who determines
this issue and at what stage of the arbitration proceedings.

The issue of arbitrability may arise at various points in the arbitral procedure, including;

. Before the arbitral fribunal which will decide on it itself, in accordance with
the principle of Kompetenz-Kompetenz.

. A party which considers that the dispute is not arbitrable may submit it to
state courts, which will have to decide upon the objection to the jurisdiction
of the arbitral tribunal prior to any award being issued.

*  The issue of arbitrability may be invoked by a party before a state court as a
ground for a setting-aside procedure after an award has been issued.

. An objection to arbitrability may be raised by a party before a state court
deciding on the recognition and enforcement of the award.

*  The issue of the tribunal’s jurisdiction may also arise before a bankruptcy
court where the trustee tries to bring a claim against one of the creditors who
then invokes the existence of the arbitration agreement as a bar to the
proceedings.”

Before an arbitral tribunal

Where a party to an arbitration proceeding argues that the dispute is not arbitrable due to
the insolvency of another party, the general rule is that the arbitral tribunal should, in
principle, decide the issue with reference to the law which is applicable in the seat of
arbitration (the Jex arbitri).” For example, arbitral tribunals will generally not declare that
the dispute is arbitrable if this arbitrability is contrary to a rule of international public policy

8 For example, the issue of the tribunal’s jurisdiction may arise before a bankruptey court (where the trustee tries
to bring a claim against a party who then invokes the cxistence of the arbifration agreement as a bar to the proceedings);
before a national court (where an arbitration agreement is invalid and this invalidity is used s an acgument fo setiing
asi;:le or refusing enforcement of an award}; or before an arbitral tribunal (when deciding on its own jurisdiction).

mB’ Hanoﬁzfm, “What Law Governs the Issue of Arbitrability?” (1996) 12({4) Arbitration International 391,

" B. Hanotiau, “What Law Governs the Issue of Arbitrability?” (1996) 12(4} Arbitration International 391,

2 See Hays & Co v Merrill Lynch, Pierce, Fenner & Smith, fne 855 F.2d 1149 (3rd Cir 1989).

B. Hanotiau, “The Law Applicable by the Arbitrator in the Event of the Bankruptcy of One of the Parties to the
Proceediangs” (1996) | International Business Law Jowrnai 29, 34; D. Baizeau, *Arbitration and Insolvency: Tssues
of Applicable Law™ in C. Miiller and A, Rigozzi (eds), New Developments in International Commereial Arbitration
2009 (Neuchitel: Schulthess, 2009), p.100.
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ses arbitral fribunals have determined
ions of the place of arbitration."”
he following additional laws when

of the place of the seat of arbitration. In a number of ca
the arbitrability of a dispute on the basis of the provis

An arbitral tribunal may alse need to consider t
determining arbitrability, namely the Jaws applicable to:

«  the arbitration agreement;
. the merits (lex causae or lex contractus), and
«  the place(s) of possible enforcement.

The question of whether arbitral tribunals should also take into account the rules of foreign
especially those of the place of enforcement of the award, is still widely
debated, and there is no definitive answer. It has been suggested that, at the very least,
arbitral fribunals are under a moral ebligation to ensure that the award they will render is
effective, and consequently to prevent it from being refused recognition and enforcement.”
It may therefore be prudent for arbitral tribunals to take into account the law of the likely

place of enforcement.”

public policy,

Before a staie court

Where a party to an arbitration proceeding considers that the dispute is not arbitrable due
to the insolvency of another party, and thus submits its grievance to a state court in the
country where the insolvency proceedings were initiated, the court will commonly apply
its national insolvency law insofar as its provisions are mandatory and supersede the
otherwise applicable provisions of the relevant arbitration law. If the insolvency proceedings
are at the seat of arbitration, then, to the extent necessary and permitted by its national laws,
the court will have the power to restrain the atbitral proceedings. If the insolvency
proceedings are in a couniry other than the seat, then any orders of a foreign court do not
necessarily paralyse the arbitral proceedings. When such questions arise before a couri
outside the country of insolvency, the application of the insolvency law depends on the

relevant conflict of laws rufes in that court. In general, courts will not apply the foreign

insolvency law.'®

Ultimately, the court of the seat of arhitration can set aside an award or a court at a place

of enforcement can refuse enforcement of an award if, according to laws in the jurisdiction

of the court, the dispute was not arbitrable.

The impact of the seat of arbitration

As mentioned above, an arbitral tribunai must seck to ensure that its award is valid in the
scat of arbitration. Arbitral tribunals tend to consider themselves bound by insolvency law
provisions essentially where: (a) the law of the seat recognises them as mandatory law
and/or part of the international public policy of the seat; and (b) the insolvency order has

been (or could be) recognised in the country of the seat.”

13 gee the next section, on the impact of the seat of arbitration. See, e.g. 1CC Case No.6162 of 1992, Conxultant v

Egyptian Local Authority, reported in (1 992) X VI Yearbook of Commercial Arbitration 153; ICC Award No.4604
of 1983, reported in (1985) X Yearbook of Commercial Arbitration 973; Partial Award ICC Case No.8420 of 2000,
reported in (2000) XX Yearbuook of Commerecial Arbitration 328 at 330 ff.
g Hanotiau, “The Law Applicable by the Arbitrator in the Event of the Bankruptcy of One of the Parties to the

Proceedings” (1996) 1 Tnternational Business Law Journal 29, 33. CL. D Baizeau, “Arbitration and Insolvency:
Issues of Applicable Law™ in C. Milller and A. Rigozzi (eds), New Developmients in International Commercial

Arbitration 2009 (Neuchéitel: Schulthess, 2009}, p.103 (suggesting that arhitral tribunals should not concern themselves
with enforceability when deciding whether or not to apply insolvency law, unless guided by the pasties).

15 Gection 5 below claborates on the impact of the law of the place of enforcement,

6 Krolt, “Arbitration and Insolvency Proceedings—Selected Problems” in L. Mistelis and I, Lew (eds}, Pervasive
Problems in International Arbitration (The Hague; Kluwer Law Internationat, 2006), p.362.

17D, Baizeau, “Arbitration and Iasolvency: kssues of Applicable Law” in C. Milller and A. Rigozzi (eds), New
Developments in International Commercial Arbitration 2009 (Neuchitel: Schulthess, 2009}, p. 100; B, Hanotiau,
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. Some commentators consider that key provisions of inselvency law {in particulas those
glmed at guarantesing the equal treatment of creditors and the proper administration of the
insokbvent party’s estate by the trustee) are considered mandatory provisions of domestic
law (lois de police or lois d ‘application imperaiive), and sometimes are part of the domestic
and international public policy of the state."

.Smce arbitra} tribunals have no lex fori, it is suggested that they should not be concerned
with the m_andatory law provisions or the domestic public policy of the country of the seat.
Such prgwsions should only be binding on the arbitral tribunal where they form part of the
international public policy recognised by the law of the seat.”” Further, it has also been
guggested that available arbitral case law shows that tribunals do consider whether the
insolvency order was issued in or outside the country of the seat.”

Arbitrability of specific types of insolvency provisions

As gxplained, whether a dispute is ultimately arbitrable is determined by the laws of the
particular state where insolvency proceedings are commenced and the effect of these laws
on the arbitrability of a dispute at the seat of arbitration. There are some general rules that
are common to most insolvency laws that restrict the arbitrability of certain insolvency
disputes.

&€ " .
Core” insolvency matters are not arbitrable

The (?ontiguation of arbitration proceedings to which an insolvent debtor is a party may
cgnﬂict with a number of features and provisions of applicable insolvency laws. Despite
dlﬂ‘e‘re.nt te?minology, “pure” or “stricto sensu” or “core” insolvency disputes consist of
admmlstrat:yc matiers pertaining to the insolvency proceedings themselves, such as the
orders opening or closing insolvency proceedings, the appointment of the trustee or the
actual distribution of assets. It has been argued that the purpose of such proceedings is not
the sctthmcnt of disputes between the parties, but rather the collective execution or
}reorgamsation of the debtor.”” Accordingly, it is almost undisputed that “core™ bankruptcy
issues are not arbitrable.”? The basic rule in most national systems is that in cases involving
& frue conflict between the insolvency provisions and arbitration, the former will prevail.

. The general interests protected by insolvency law are considered to override the individual
interests protected by arbitration.”

“Mixed” insolvency matters may or may not be arbitrable

- It has alf;o been acknowledged that arbitrators have the power to decide on actions of a
substantive nature, for example contract and tort actions that arose prior to the adjudication

The Law Applicable by the Arbitrator in the Event of the i
i Bankruptcy of One of the Parties t ings”
(19136) 1 International Business Law Jowrnal 29, 33, v aies o the Proceceiogs
- T3, Baizeau, “Arbitration and Insolvency: i ”§ i i i
1, y: Issues of Applicable Law” in C. Miiller and A. Rigozzi {eds), New
Pelt;e.'opme_ﬂls in ‘{merfmti(_:urml Commercial Arbitration 2009 (Neuchétek: Schulthess, 2009), p.l(%O.L ted). e
i D. Balzea\_l, Arbﬂrat_lon and Insolvency: Issues of Applicable Law™ in C. Miitler and A. Rigozzi {eds), New
! _%%dﬂpme_fﬂls i ‘J'n.'erfmru';tnm' Commercial Arbitration 2009 (Neuchétel: Schultbess, 2009), p.10t, '
b 1;) BalZEﬂi:l, Arbltrat.mn and Tnsolvency: Issues of Applicable Law™ in C. Miiller and A. Rigozzi (eds), New
L :ve_ op:trerrla' in International Commercial Avbitration 2009 (Neuchitel: Schulthess, 2009), p.103; 8, Kt&i]l’
) rbltratlop and Insglvency Proceedings—Selected Problems” in L. Mistelis and J. Lew (eds), Pe::vasr've Pr"ablerm
wm glll!Sf-’rliz;!_f_llflmﬁrbrrmiion (The Hague: Kluwer Law Internationat, 2006}, p.374. )
+ = 8. Krbll, “Arbitration and Insolvency Praceedings—Selected Problems™ in L. Mistelis and F. L i
| ; ! nsols 5 . . Lew (eds), P
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s .];;e}?sc;l% f‘zr%)IIASLébstaEuve Rules on Arbitrability, Chapter 9 Insolvency ané Arbitrability” in £, Mistelis
and 5. outakis (eds), Arbitrability: Internafi i " fves (] : I
Ingelmaugnal, 0y e ty: International and Coniparative Perspectives (The Hague: Kluwer Law
S, Kroll, “Arbiiration and Tnsolvency Proceedin, - isteli
L, ! gs-~Selected Problems” in L, Mistelis and |, Lew (cds), Pervasi
Problems in International Arbitration (The Hague: Kluwer Law International, 2006), p.360. (cdoh Fervasive
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of bankruptcy.* The position is less clear when arbitrators deal with actions of a mixed
nature. Included in this category are actions where a creditor challenges the schedule of
claims and actions where a third party creditor challenges the admission of another creditor
into the schedule of claims. Also inctuded in this category are actions to include or exclude

assefs from the estate.

A plethora of approaches

The question of what happens to ongelng international arbitration proceedings when a party
has fallen insolvent is by no means easily answered. As discussed above, such an event
raises a combination of conflict of law, insolvency law and arbitration law issues to which
there is no uniform solution applicable. The effects of a pariy’s insolvent status will vary
from jurisdiction to jurisdiction. That being the case, the following paragraphs explare the
various approaches adopted in different jurisdictions, canvassing the inherent complexities

of grappling with this issue.

Australia

Under Australian law there is no clear answer as to what the consequences are for pending
international arbitral proceedings when a party to such an arbitration has become insoivent.
The only guidance is provided by the Corporations Act 2001 (Cth) insofar as the impact of
administration and the winding-up (i.e. lignidation), whether on a compulsory or voluntary
basis, of Australian companies on proceedings already under way.” Even then, whether the
Act’s provisions extend to international arbitral proceedings depends on: first, whether the
operation of the relevant provisions of the Corporations Act 20017 extend to domestic
arbitral proceedings in general; and secondly, if these provisions are applicable in the case
of an international arbitration.

Administration: section 440D
«Section 440D—Stay of proceedings

During the administration of a company, ¢ proceeding in a court against the

1)
company or in relation fo any of its property cannot be begun or proceeded
with, except:
(a) with the administrator’s writien consent; or
() with the leave of the Court and in accordance with such terms (if
any) as the Court imposes.
@) Subsection (1) does not apply {o:
(a) a criminal proceeding; or
(b} a prescribed proceeding.” (Emphasis added.)

In effect, this section provides an automatic stay against commencing of continuing
proceedings against a company in administration. As the term “proceeding” is not explicitly
defined within the Act, the application of this provision in relation to arbitral proceedings
depends on whether such proceedings fall within the interpretation of “a procecding ina
court”. To that end, the term “cowst” is defined in the Corporations Act 3.58AA to mean
any court. However, notwithstanding this definition clearly provided by s.58AA, Austin J.,

23 Kaufmann-Kohler and L., Lévy, “Insolvency and tnternational Arbitration” in H. Peter, N, Jeandin and J.
Kilborn (eds), The Chalenges of nsolvency Law Reform in the 215t Cenlury (Zurich: Schulthess, 2006), p.262.

5 These are all different insolvency regimes designed to protect creditors and, in parficular, unsecored creditors,
so that they may recover as much as possible from the division of the company’s assels.

26 Corporations Act 2001 55.440D, 46X(7), 4718 aid-500(2).
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“A]?n.spcciﬁcally colnsidering “proceeding[s} in a court”, held in Brian Rochford Ltd
{Administrator Appointed) v Textile Clothing and Footwear Union of NSW* (Rochford):

‘_‘[T]hat the deﬁnition of ‘court” in s S8AA does not apply to the words “a proceeding
ma c!o.urr against a company’ in s 440D It follows that the words ‘proceedings in 2
court’ 1n section 440D have their general, undefined meaning.”

Austin J. further provided guidance to determine whether appearing before a particular
body, 51:Lch as a tribunal in this case, is & “proceeding in a court””® First, there arc no
conclumlve, generally applicable criteria for classifying a body as a court. ,Sccondl the
answer in each case depends on the particuiar statutory question to be decided FinaHy’ the
answer is to be supplied in the light of a close consideration of the statuto 'constit}L;,ti
and functions of the body in question. ” >
With _thxs Jjudgment in mind, the only preceding case on point is duburn Council v Austin
Austr'alza. Pty Lid (ddministrators Appointed)™ (Auburn Council). In this case, the court
was.reqllmed to decide whether a domestic commercial arbitration under the C(‘)mmercial
Arblt.ratlon Act 1984 (NSW)* was automatically stayed under the Corporations Act 5.440D
Bergin I. approved of Austin I.’s findings in Rochford and, after close consideraticm' of thf;
statutory Fsonstimtion and functions of an arbitral tribunal under the auspices of the
pommermai Arbitration Act, concluded that such arbitral proceedings are not “proceedi
m a court” for the purposes of 5.440D. PR
.C0nsequentiy, an arbitration under the Commercial Arbitration Act of any state or territo
witl ngt be au‘.tomatically stayed on the appointment of an administrator and no leave of t;}el
court is required to commence or continue arbitral proceedings against a company in

administration.”
Winding-up proceedings: section 471B
[13 4 . a
Section 471B—Stay of proceedings and suspension of enforcement process

l\?th.lf: a company is being wound up in insolvency or by the Court, or a provisional
iquidator of a company is acting, a person cannot begin or proceed with:

(a) a proceeding in a court against the company or in relation to property of the
company;, or
(b) enforcement process in relation to such property; except with the leave of the

Court and in accordance with such terms (if an i
. as the Court .
{(Emphasis added.) & T

: As in th.e administration regime under 5.440D, the determinative factor as to whether an

autclm?atlc stay applies under 5.471B on arbitral proceedings against a company being wound
- up in insolvency is again if such proceedings fall within the term “a proceeding in a court”
._.As the relevant terminelogy is identical to that of 5.440D, the findings in Auburn Commci..l
g xtend to ' proceedings in question under 5.471B.*> Therefore, an arbitration under the

.Commermal Arbitration Act of any state or territory will not be automatically stayed under
.'3747IB.0n the appointment of a liquidator and no leave of the court is required fo commence
or continue arbitral proceedings against a company in liquidation.™

;:(1999) 17 A.CL.C. 152 ut 162,
™ Rochford (1999) 17 A.CL.C. 152 at 163.
2°(2004) 22 A.C.L.C. 766.
This Act govemned domestic commercial arbitrations i
Tt s arbitrations in the st aies and is identical i
eq;“gll]em govemed domestio commercial arbit ns in the state of New Scuth Walces and is identical in snbstance
" P. Blaxill, “The impact of administration and liquidati i i i igrati
CGS?gmtlions et 2000 3005 1A 1} ;I‘I;’ l;c[])l..udatlon oa domestic and international arbirations under the
- *"P. Blaxill, “The impact of administration and liquidati i i i
laxill, quidation on domestic : itrati c
Cg}r?;rg]lons USRS s stic and ioternational arbitrations under the
. Blaxill, “The impact of administration and liquidati : d i internati itrati
oo Aot 200 ooy Lo e 13?}» ation on domestic and international arbitrations under the
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Creditors’ voluntary winding-up: section 500(2)

“Section 500—F.xecution and civil proceedings

(2) After the passing of the resolution for voluntary winding up, no action or
other civil proceeding is to be proceeded with or commenced against the
company except by leave of the Court and subject to such terms as the Court
imposes.” (Emphasis added.)

This section only applies to a creditors’ voluntary winding-up of a company and is enlivened
after the passing of a resolution to wind up the company under the Corporations Act 5.497.
As for its effect on arbitral proceedings, the answer rests on whether such proceedings fail
within the category of an “action or other civil proceedings™.

1t comes as no suiprise that the Act defines neither of the terms “aotion” or “civil
proceedings”. Accordingly, one must furn to the case law. An instroctive case is Alliance
Petroleum Australia (NL) v Australia Gaslight Company™ (Alliance Petroleum). In this
case the question arose as to whether the arbitration in question was a “civil proceeding”
within the meaning of the Service and Execution of Process Act 1901 (Cth). The majority
of the Full Court of the Supreme Court of South Australia held that an arbitration did fall
within the definition of “civil proceedings”™. King C.F. provided the leading judgment, noting

that:

“«Arbitration is a regular procedure recognised by statute for the resolution of legal
claims, differences or disputes between parties,

Rules of law are prescribed by statute for the conduct of arbitrations. Statutory
powers are conferred on arbitrators. The jurisdiction of the Courts is invoked in aid
of the arbitration proceduse ... The procedure resulis inan award which is enforceable
at law. Arhitration is clearly recognised by the statute as a method of resolving legal
disputes alternative to litigation in the Courts. I think that in the ordinary use of language

such a procedure would be included in the description ‘civil proceedings’.””

King C.J. concluded that:

“If the question is one which may be lawfully submitted to arbitration, it seems to me
that the arbitration must be a civil proceeding itrespective of the nature of the

question.””

King C.I.’s judgment in Alliance Petrolewm was subsequently cited with approval in Re
Vassal Pty Ltd,” which held that the term “civil proceedings™ in the Companies Code {Qld)
5.371(2) included arbitral proceedings under the Arbitration Act 1973 (Qld). Moreover, Re
Vassal remains cited as an authority for the proposition that arbitral proceedings are
autornatically stayed under the Corporations Act 5.500(2) when the defendant company
goes into liquidation and is voluntarily wound up.”

Application to stay proceedings prior to a winding-up order being made:
section 467(7)

“Section 467—Court’s powers on hearing application

(7) At any time after the filing of a winding up application and before a winding
up order has been made, the company or any creditor or contributory may,

¥(1983) 70 FL.R. 404,
35 Alliance Petrolewn (1983) 70 T.L.R. 404 at 423,
36 gllignce Petroleum (1983) 70 EL.R. 404 at 423,

¥7(1983) 8 A.CL.R. 683, -
31 MePherson, The Law of Company Liquidation, 4th edn (Sydney: LBC Information Services, 1999), p.246.
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where any action or other civil proceeding against the company is pending,
apply to the Court to stay or restrain further proceedings in the action or
proceeding, and the Court may stay or restrain the proceedings accordingly
on such terms as it thinks fit.” (Emphasis added.)

A§ with tlhe application of the Cosporations Act s.500(2), the determinative factor for whether
fhlE:} section applies to arbitral proceedings in general rests upon the interpretation of “any
action or other civil proceedings”. The same considerations and judicial interpretations
df:rlved from Adlliance Petroleum and Re Vassal equally apply to s.467(7). The only
difference is that, unlike any of the other provisions of the Corporations Act discussed
gbove, 5.467(7) when invoked does not grant an automatic stay on arbitral proceedings.
.lnstead, an apphication to stay such proceedings needs to be made to the court by the company
}tsclf, a creditor of the company or a contributory. Only once an application under 5.467(7)
is made and approved may arbitral proceedings specified in the application be stayed.

Inl:e_rl.lational arbitration Building upen the discussion of whether the above-mentioned
provisions f)f the Corporations Act apply to domestic arbitral proceedings in general, whether
these provisions are applicable in the context of an international arbitration depends on
several factors, First, the sections apply only to the liquidation or administration of a party
defending a claim, Secondly, the defending party must be an incorporated company in
Australia.” Finally, the seat of arbitration and governing law of the international arbitration
are gf relevance but can prove to raise complex questions beyond the scope of this paper.

Simply put, after fulfilling the first two requirements, an international arbitration taking
place cutside Anstralia and governed by a law other than Australian law will not be subject
to any'of t?Je above-mentioned provisions of the Corporations Act." On that logic, if such
an ar.br[ration were instead governed by Australian law the provisions would indeed appear
applicable."

The clearest case is where an international arbitration is seated in Australia with an

Australian defendant. In such circumstances the relevant provisions of the Corporations
Act would apply to the international arbitral proceedings to the same extent as they apply
to demes‘tic comumercial arbitrations discussed above. Therefore, there would be no automatic
stay_agamst such an international arbitration where the defendant company appoints an
administrator (s.440D) or there is a court-appointed liquidator (5.471B). However, there
would be an automatic stay if the defendant’s creditors voluntarily wind up the cm:npany
{s.500(2)) or upon a 5.467(7) application being granted to stay proceedings.”
‘ Also relevant to dealing with cross-border insolvency and international arbitration issues
in Australia is the Cross-Border Insolvency Act 2008 (Cth). This Act adopts the UNCITRAL
Model Law on Cross-Border Insolvency 1997 (Model Law) which provides a legistative
!ffa.mework for co-cperation and co-ordination between courts and practitioners of different
jurisdictions,

Of particular interest to this paper is the operation of the Model Law art.20 (discussed
:t?elow), which provides that upon the recognition of foreign insolvency proceedings, the

commencement or continuation of individual actions or individual proceedings concerning
the debtor’s assets, rights, obligations or liabilitics is stayed”,

33 Pursuant {o the Corporations Act 2001 (Cth) s, 1194,
" ge]e;,;m_';{e}ﬁpk_:, Unired ‘Stalef ._S'w'gi_ca.’ Co;pf)ra_tian: v Baflabil Pty Lid {1986} 4 A.C.L.C. 639,
- Blaxill, e impact of administration aed liquidation on domestic and international arbifrations under the
Ccigmranons Act 2001 (2005) 16 A D.R.F. 124, 132,
P. Blaxill, “The impact of administration and liguidation on domestic and i i itrati
1 N : ternational arbitrs
Corporations Act 2001” (2005) 16 AD.R.J. 124, 13%. o and itermationat sbinsions uader the
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England

Similar to the Australian approach, under English law the effects of a local eatity’s
insolvency on arbitral proceedings depends largely on which subsequent insolvency
procedure is undertaken, namely compulsery liquidation or administration. The [nsolvency
Act 1986 and other related English legislation deal with such issues. However, where the
insolvent party is a foreign entity that either has a presence in the United Kingdom or is
involved in proceedings therein, the Buropean Community Regulation on Insolvency
Proceedings (EC Regulation)® or the Model Law may also come into play.

For the purposes of this paper, the following discussion focuses on the effects of
insolvency on pending arbitral proceedings where the seat ts located within England.

Insolvency Act 1986 (UK) Once an entity subject to the English jurisdiction enters
cither compulsory liquidation or administration, any pending proceedings against that entity
are automatically stayed. Importantly, it is commonly accepted that such a stay of
“proceedings” or “legal process” extends to arbitral proceedings.

Where a company has entered administration, the stay on proceedings applies from the
carlier of: the making of an application for an administration order; the filing of a notice of
intention to appoint an administrator; or the appointment of the administrator. Only with
the consent of the administrator (if already appointed) or the permission of the court may
pending proceedings against the entity in administration be continued.* Whether an
administrator or court will grant such permission is subject to the guidelines outlined in Re
Atlantic Computer Systems,” which in essence provide that courts and administrators must
balance the competing legitimate interesis of the applicant and those of other creditors.

In the case of compulsory liquidation, the stay applies from the making of the winding-up
order and prevents both the commencement and continuation of proceedings against the
company of its property without leave from the court.* The court when considering whether
to grant leave will apply similar reasoning to thatin Re Atlantic Computer Systems and will

ultimately aim to do what is “right and fair in all the circumstances™.”

Model Law and EC Regulation If a party is subject to insofvency proceedings in a
foreign jurisdiction, the automatic stays pursuant to the Insolvency Act do not apply against
that entity in England. In such circumstances, the Model Law* and the EC Regulation
provide support and will be discussed in further detail below in section 4.

Elektrim v Vivendi A belpful illustration of what happens to a pending arbitration in
England when cne party falls subject to foreign insolvency proceedings is the case of
Elekivim v Vivendi.® This case is discussed in further detail below.

United States of America

Under the US Bankruptey Code any ongoing preceedings, inciuding arbitral proceedings,
brought against an insolvent party will be automatically stayed unless a party to the
proceedings can contest the stay “for cause”.” The courts when considering whether such

B Council Regulation 1346/2000 of May 25, 2000.

* Insolvency Act 1986 Sch.BL para.43(6).

311992} All E.R. 476.

95 Insolvency Act 1986 5.130{2),

47 New Cap Reinsurance Corporation Lid v HIH Casualty & General Insurance Lid [2002] EWCA. Civ 300.

46 Adopted in the United Kingdom under the Cross-Barder Insolvency Regulations 2006 (51 2006/1036).

4 Jozef Syska Acting as the Administrator of Elektrim SA v Vivendi 54 {2008} EWHC 2155 (Comm) and on appeat
[20091 EWCA Civ 677.

30 U8 Bankruptey Code s.362.
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cause exists to allow pending proceedings to continue will consider the following factors™:
(a) issues of economy and expedience; (b) whether there is any connection or interference
between those proceedings and the bankruptoy proceedings; and (¢) whether litigation in
gnotlller forum would prejudice the rights of other creditors.” Also relevant are the
implications of the Model Law art.20, which the United States adopted in 2005.

Although it may appear at first that the position in the United States is far more settled
than the Australian and English approach, that is far from true. In fact, it is a serious problem
that arbitral tribunals seated outside the United States may not give effect to a stay order
_enter&lad by a US bankruptcy court. Even within US borders, whether a stay is enforceable
is almcl‘(y matter. It largely depends on whether a US bankruptey court considers the relevant
a:rbltratlon agreement valid. This in turn rests on whether the arbitration is a “core” or
“non-core” proceeding, the distinction between which in the American context is “horribly
murky” and has consequently given rise to inconsistent case law in this area,”

However, one of the leading approaches describes “core” proceedings as those that are
central to resolving a bankruptcy case and are generally considered non-arbitrable.” They
thereby .render ary relevant arbitration agreement invalid and a stay against pending
proceedings granted under the Bankruptcy Code unenforceable, A non-exhaustive list of
core proceedings may be found in the Bankruptcy Code,” and, as discussed in Re United
States Lines Inc,” may include substantial claims affecting the value of the bankrupt estate.
“N(m_»cere” proceedings are considered to be anything other than a “core” proceeding and
are simply related to the bankruptcy proceeding. For example, if a debtor were to sue a
non-bankrupt party to a pre-insolvency contract for a pre-insolvency breach, this would he
a non-core proceeding.”

These non-core proceedings are generally considered arbitrable, thus the related arbitration
agree:ment would be deemed valid, In turn, a stay granted under the Bankruptey Code against
per?d1.ng proceedings arising out of the valid arbitration agreement would be enforceable,
This is the approach adopted in most US jurisdictions, which generally tend to hold that
blanlkmg}cy courts must enforce valid arbitration agreements with respect to non-core
claims,

France

The position under French law is similar to the English and US approach insofar as the
Fre'nch'Code of Commerce grants an automatic stay over any proceeding, including
arbitrations, when a party becomes insolvent.® The French courts however, take their
gpproac}l one step further by clearly recognising as a principle of both domestic and
mternational public policy that the requirement for a stay of proceedings “takes precedence

51 .
I. Sutcliffe and J. Rogers, “Effect of Party Insoivenc itrati \ i i i
S . X E v on Arbilration Proceedings: Pause for Thought in Test
Times” (2014) (February) Transnational Dispute Management 19. 5 oHem R T
lggﬂ.)fonnax Industries Inc v Tvi Componen! Prods Corp (In ve Sonnax Industries Inc), 907 F. 2d 1280, 1286 {2d Cir.
53y ; o
. .T‘.”Sutclaffe and J. Rogt?rs, Effect of Party Insolvency on Arbitration Proceedings: Pause for Thought in Testing
uc?cs (2010) (Fcbn{ary) Transnational Dispute Management 12; E. Sussman and O, Tonga, “Arbitration Agreements
?I:j E;mkrup‘t‘cy: W:hlch _[_aw Trumps When?” (2009) 2(2, Fall) New ¥ork Dispute Resolution Lawver 38, 39, quoting
J.C, Matson, Raunning Circles Around Marathon: The Effects of Accounts Receivable as Core or Non-core Proceedings
n ﬁruc]e IH Couels™ (2004) 20 Emory Bankr. Dev. J. 451,
- J.”Sutchffc and J. Rogers, “Effect of Party Insolvency on Arbitration Proceedings: Pause for Thought in Testing
1?;{1335 (EOI 0{) (Fti;];huali]y) Transnational Dispute Management 11; E. Sussman and O, Tonga, “Arbitration Agreements
and Bankrupicy: Which Law Trumps When?" (2009) 2(2, Fall) New York Dispute Resol !,‘ Lawve, ;
::US Bankruptey Code 5.157, 28 USC. i oo Lawyer 35, 35
hat 197 E.3d 631, 640 (2d Cir. 1999).
ﬂNO."lheﬂ"ﬂ Pzpe!irre _Crmsn‘uc!fon Co v Murathon Pipeline Co, 458 US 50 (1982).
AIb.Fcr_ further dzs«_:ussmn on competing approaches see J. Sutcliffe and J. Rogers, “Effect of Party Insolvency o
. Slflgzlrz); Progfgdipgs: Pau;e t:‘(_)r Thought in Testing Times” {2010) (February} Transnational Dispute Management;
. n and (). Tonga, “Arbitration Agreements and Bankruptcy; Which Law Trumps When?™ {2 )
New York Dispute Resolution Lawyer 38. e pe Whent?” (2009) 22, Fall
59
French Code of Commerce L. 621-40,
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even where an arbitration taking place in France is not subject to French law”. Tt is
important to note, however, that pending arbitral procecdings may only be stayed under the
French Code of Commerce until a creditor files a declaration of claim, at which point the
arbitra] proceedings will be resumed.® Once they are resumed, the arbiral tribunal may
only tender a decision deciding the amounts owed by the insolvent party.” The arbitral
tribunal cannot order the bankrupt party to actuatly pay any amount. Moreover, failure to
respect these principles will give cause for French courts to set aside or refuse recognition
and enforcement of any eventual arbitral award.

Germany

If a party to an arbitral proceeding becomes insolvent, the German Code of Civil Procedure
will render an automatic stay upon such proceedings. This ensures that the insolvent party
is substituted in the pending proceedings by its trustee and affords the trustee sufficient
time to prepare ifs case.”® Moreover, if insolvency proceedings have been instigated in
Germany against a party in a foreign arbitration, pursuant to the EC Regulation, the arbitral
tribunal, regardless of its location, must recognise these proceedings. If it fails to do so, the
arbitral tribunal risks contravening German public policy, thus jeopardising the enforceability
of an eventual arbitral award in Germany.

Switzerland

Unlike the Buropean jurisdictions discussed above, under Swiss law there is no mandatory
stay of arbitral proceedings when a party becomes insolvent. The Swiss Private International
Law Act neither mentions the possibility of suspending such proceedings, nor excludes it."

The paramount objective of the Swiss for arbitration as a dispute resolution forum is to
foster an expeditious resolution of a dispute and not to keep it in abeyance.” That being so,
it is unlikely that a stay against pending proceedings would ever be mandated, anless it is
imposed by public policy, by the principles to provide equal treatment of the parties or their
right to be heard.® In such a case however, as with the German position, adequate time will
be permitted for any requisite trustes to be substituted in place of the insolvent party and
to afford the trustee sufficient preparation time.”

The Swiss position is discussed further in the following paragraph in light of the infarmous
Elektrim v Vivendi case.

Elelrim v Vivendi: A tale of two jurisdictions

An excellent example to illustrate the innate complexities of trying to identify the proper
law to determine the effect of insolvency proceedings upon an ongeing arbitration is the
decisions in Elektrim v Vivendi® In these decisions, England and Switzerland seized the

8 4 hira Films, Cass. Civ. Irc, Feb. 4, 1991, 44 Buil. Civ. 1, No.28 as discussed in 1. Sutclitfc and J. Rogers,
“Effect of Party Insolvency on Arbitration Proceedings: Pause for Thought in Testing Times” {2010) (February)
Transnational Dispute Management 13.

8 Erench Code of Commerce L. 621-41.

2 Joan X. v International Compeny for Commercial Exchanges (Income) May 6, 2009, Case No0.08-10281. For
furiher discussion of this ease sce §, Sutcliffe and 1. Rogers, “Effect of Party fnsolvency on Arbitration Proceedings:
Pause for Thought in Testing Times™ (2010) (February) Transnational Dispute Management 14.

83y Sutelitfc and J. Rogers, “Effect of Party insolvency on Arbitration Procecdings: Pause for Thought in Testing
Times” (2010) (Febmuary) Transnational Dispute Management 15.

641, Levy, “Insolvency in Arbitration (Swiss Law)” (2005) 81} {nternational Arbitration Law Review 23, 30.

51, Levy, “Insolvency in Arbitration (Swiss Law)" (2005) 8(1) International Arbitvation Law Review 23, 30.

661 Levy, “Insolvency in Arbitration {Swiss Law)” (2005) 8(1) International Arbitration Law Review 23, 30.

71 Levy, “Insolvency in Arbitration (Swiss Law)” (2005) 8(1} International Arbitration Law Review 23,30, 1.
Sutcliffe and J. Rogers, “Eftect of Party Insolvency on Arbitration Proceedings: Pause for Fhought in Testing Times”
(2010} (February) Transnational Dispute Management 16,

B8 Jozef Syska Acting as the Administrator of Elekirim S v Fivendi 54 [2008] EWHC 2155 (Comm) and on appeal
[2009} EWCA Civ 677, e
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Opportu.nity to form a view on this interesting conundrum and their opposing outcomes
emphasise the need to give timely consideration to this issue.

Background

By way of introduction, Elektrim is a Polish company and was previously the owner of a
substantial shareholding in PTC, a large Polish mobile telephone company. Vivendi is a
French company that entered into a contract with Elektrim known as a Third Investment
Agreement (TEA). The TIA contained an arbitration agreement providing for disputes to
be resolved by the London Court of International Arbitration (LCIA) in London. Moreover,
the arbitration agreement itself was governed by English law, despite the remainder of the’
TIA being governed by Polish law.

In August 2003, a dispute between Elektrim and Vivendi arose under the TIA and Vivendi
commenced arbitration proceedings with the LCIA. In summary, Vivendi claimed that
El;ktrim had breached its contractual obligations under the TIA by interfering with, or
failing to secure, the interest in PTC that Vivendi was intended to obtain, In 2006, Vivendi
commenced a second arbitration against Elekirim in relation to a purported settlement
agreement between the parties. This second arbitration was conducted under the arbitration
rules of the Internationat Chamber of Commerce (ICC) and was seated in Geneva.

The English decisions

I early 2007, the LCIA tribunal which comprised of Dr Wolfgang Peter (Chairman), Alan
Redfern and Professor Jerzy Rajski scheduled a hearing on liability issues for O::tobcr
15-19 that year. However, on August 2, 2007, Elektrim was declared bankrupt by an order
of the Warsaw District Court, and thus became a “bankrupt” for the purposes of the Polish
Bankruptey and Reorganisation Law (Polish Insolvency Law) that provides:

“Article 142

Any arbitration clause concluded by the bankrupt shall lose its legal effect as at the

df.ite bankruptcy is declared and any pending arbitration proceedings shall be
discontinued.”® ‘

Elektrim asserted that because of its own bankruptcy, and as a matier of Polish bankruptcy
law, the arbitration agreement contained in the TIA had been terminated, thereby revoking
the tribunal’s jurisdiction to determine the dispute. However, despite Elektrim’s objections
the previously scheduled October hearing in London went ahead, and the L.CIA tribunai
heard from both parties on this jurisdictional challenge and on the substantive issues of
liability.

Thf: LCIA tribunal subsequently rendered an interim award accepting jurisdiction over
the dispute and ruling in Vivendi’s favour on the merits. Elektrim then challenged this
award under the (English) Arbitration Act 1996 5.67 on the grounds that the tribunal had
been St:ripped of its substantive jurisdiction over the dispute due to Elektrim’s bankruptcy.
The primary issue concerned the interpretation of the phrase “lawsuit pending” within the
EC Regulation arts 4.2(f) and 15, which are directly applicable in the United Kingdom.

These provisions state:

“Article 4—Law applicable

1 Save as gthcrwise provided in this Regulation, the law applicable to insolvency
proceedings and their effects shall be that of the Member State within the

5 Polish Inselvency Law art. 142,
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territory of which such proceedings are opened, hereatter referred to as the
*State of the opening of proceedings’.

2. The law of the State of the opening of proceedings shall determine the
conditions for the opening of those proceedings, their conduct and their
closure. 1t shall determine in particulas:

(e} the effects of insolvency proceedings on current confracts to which
the debtor is party;

) the effeots of the insolvency proceedings on proceedings brought by
individual creditors, with the exception of lawsuits pending.”
{Emphasis added.)

«Article 15—Effects of insolvency proccedings on lawsuits pending

The effects of insolvency proceedings on a lawsuit pending concerning an asset or a
right of which the debtor has been divested shall be governed solely by the law of the
Member State in which that lawsuit is pending.” (Emphasis added.)

Pursuant to these principles, Elektrim argued that the phrase “lawsuii pending” was limited
to execution proceedings against a debtor’s assets in which the assistance of a court was
required, and that it could not extend to arbitration proceedings as arbitration was not a
form of execution. The High Court held (later confirmed by the Court of Appeal) that the
phrase “lawsuit pending” was sufficiently wide as to include a reference to arbitration for
the purposes of arts 4.2(f) and 15. That being the case, the English courts rejected Elektrim’s
argument and declined to set aside or vary the LCIA tribunal’s award.

The significance of these decisions is the English courts’ confirmation that where an
entity was subject fo Polish insolvency proceedings but was involved in an arbitration in
London prior to those insolvency proceedings being commenced, it was the law of England
{the law of the scat) that would determine the effect of the insolvency proceedings on the
pending arbitration. The court further held that there was nothing in English domestic law
that would prevent the arbitration from continuing, notwithstanding the Polish inselvency
proceedings. To the contrary, if the arbitration proceedings had not been commenced prior
to the insolvency proceedings, Polish insolvency law would determine the effect of the
insolvency proceedings on whether any future arbitration could be commenced and any
stay of proceedings under Polish law would have effect in England.”

The Swiss decisions

Tn the second arbitration seated in Geneva, Vivendi contended that the law of the arbitral
seat should determine whether the tribunal retained jurisdiction over the dispute, regardless
of Elekirim’s state of bankruptey. However, as Switzerland is nota member of the European
Comemunity, Vivendi was unable to rely on the EC Regulation as it had under the English
decisions. Accordingly, the primary issue for the 1CC tribunal was to determine whether
Elekerim had the capacity to be a party to the arbitral proceedings once it had become
bankrupt in light of the Polish Insolvency Law art. 142"

After hearing the parties on this matter, the JCC tribunal rendered an interim award
clarifying that the purpose of art.142 is to deprive arbitral tribunals of jurisdiction over

70 For further discussion on the English decisions see: G. Naegeli, “Chapter TIL: The Award and the
Courts—Bankruptoy and Arbitzation—What Should Prevail? The Impact of Bankruptcy on Pending Arbitration
Proceedings” in C. Klausegger, B. Klein et al. (eds), Austrian Arbitration Yearbook 2010 (Stimptli und Manz: C.H.
Beck, 2010), pp.193-207; H. Dundas, “Arbitration and tnsolvency: Which Prevails? Syska v Vivendi” (2009) 75(h)
Avbitrasion $50--554; J. Hargrove, “Arbitration and Insolvency: English and Swiss Perspectives” (2009) 75(1)
Arbitration 47-55; 1. Fletcher, *Josef Syska, as Administrator of Elektrim SA v Vivendi Universal SA: the EU
Insolvency Regulation and Pending Arbitration Proceedings—the Court of Appeal Ruling on Article 157 (2009)
22g1 0} fusolvency Intelligence 155-157.

! See excerpt from art. 142 provided above.
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ban.krupt Polish parties. Moreover, the tribunal held that the capacity of a party to actin a
Swiss arbitration is governed by the general conflict of law rules of the Swiss Private
International Law Act.

These rules provide that companies are governed by the law of the state under which
they are organised, which in turn “shall govern in particular: ... {c) the legal capacity and
the capacity to act™,” That being so, the ICC tribunal, and subsequently the Swiss Supreme
Court,” applied the Polish Insolvency Law art. 142, which revoked Elektrim’s capacity to
par‘ticipate in the arbitration. Under this approach, once Elektrim had fallen bankrupt, any
arbitration clauses concluded by it lost their legal effect and any pending arbitration, such
as the Geneva proceedings in question, were discontinued.”

4. Internatjional Conventions and Regulations

European Community Regulation on Insolvency Proceedings

The EC Regulation provides much-needed certainty to investors in the European commercial
sector by establishing a uniform insolvency framework for all EJ Member States, except
Denmark.” Importantly, it recognises that between the EU Member States there are a myriad
of differing approaches and substantive laws dealing with insolvency issues. The reguiation
Prowdes aregime relating to the commencement of insolvency proceedings whereby “main”
insolvency proceedings are to be opened and conducted in the Member State where the
debtor has “the centre of his main interest”.” '

‘ Meanwhile, secondary proceedings may also be commenced and run in parallel to the
) 1ga?? 3 .
main” proceedings in the Member State wherc the debtor has an “establishment™”

Of particular relevance to this paper, the EC Regulation provides mandatory choice of
law rules which dictate that the law of the Member State, in which insolvency proceedings
have been opened, will be applicable when determining the effects of insolvency on pending
arbitral proceedings,” This provides much-needed clarification as to consequences for

ongoeing proceedings where a party has become insolvent as demonstrated in the Elektrim
v Pivendi English decisions.”

UNCITRAL Model Law on Cross-Border Insolvency

Adqpted by UNCITRAL on May 30, 1997, this Model Law is designed to assist states to
equip their insolvency laws with a modern, harmonised and fair framework to address more
f:ffective}y instances of cross-barder insolvency. Those instances inciude cases where the
insolvent debtor has assets in more than one state or where some of the creditors of the
debtor are not from the state where the insolvency proceeding is taking place.

:’Z Swiss»Privnte International Law Act arts 154 and 155(c).
" De(:lsm.n dA_428/2008 dated March 31, 2009.

] I, Sutcliffe und J. Rogers, “Effect of Party Insotvency on Arbitration Proceedings: Pauvse Jor Thought in Testing
Times™ (29 1) (February) Transnational Dispute Managemen( 28, For further discussion on the Swiss decisions see
G. Naegeli, “Chapter ITT: The Award and the Courts—Bankruptcy and Arbitration—What Should Prevail? The Impact
of Bankruptey on Pending Arbitration Proceedings” in C. Klausegger, P. Klein et al, (eds), Austrian Arbitration
K:'m‘h_ouk 2010 (Stampfli and Manz: C.H. Beck, 2010), pp.193-207; H. Dundas, “Arbitration and Insolvency: Which
Prevalls‘.? Syska v Vivendi” (2009) 75(4) Arbifration 550-554; J. Hargrove, “Arbitration and Insolvency: Englisk
and_Sw15§ ijspcctives” (2009) 75(%) Arbitration 47-55; 1. Fletcher, “Josel Syska, as Administrator ol Blekirim SA
v V{vend} Universal SA;: the EUJ Insolvency Regulation and Pending Arbitration Proceedings—the Court of Appeal
Ru};ng on Article 157 (2009) 22(10) Insolveney Intelfigence 155-157.

R, _Lechner, “Waking from the Jurisdictional Nightmare of Multinational Default: The Europzan Council
;{;‘fulaimn on Insolvency Proceedings” (2002} 19(3) Arizona Jowrnal of Infernational and Comparative Law $73,

;: Council Regulation 1346/2000 Preamble para (12).

e C{mnc}l Regulation 1346/2000 Preamble para.(12).

. C(_)unctl Regulation 1346/2000 art.4.

Discussed above.
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Importantly, the Model Law respects the differences among national procedural laws
and does not attempt a substantive unification of insolvency law. It offers sciutions that
help in several significant ways, including:

. foreign assistance for an insolvency proceeding taking place in the enacting
state;

. foreign representative’s access to courts of the enacting state;

. recognition of foreign proceedings;

«  cross-border co-operation; and

* co-ordination of concurrent proceedings.

The Model Law art.20 is patticularly important when considering the possible consequences
on pending arbitral proceedings as it provides that upon the recognition of foreign insolvency
proceedings, the “commencement or continuation of individual actions or individual
proceedings concerning the debtor’s assets, rights, obligations or labilities is stayed™ *
Although not explicitly stated within the article, this provision extends to arbitral proceedings

3y Bl

as UNCITRAL does not distinguish between various kinds of “individual proceedings”.

5. Enforcement Considerations

As mentioned above, if an arbitral tribunal ignores an insolvency provision that is a
mandatory law or international public policy of the seat of arbitration, there is a risk of the
annulment of the award, There is also a risk of the non-recognition or non-enforceability
of the award in the country where the insolvency proceedings were conunenced, pursuant
to the New York Convention art.V, Under the New York Convention, the enforcement
courts have complete discretion; they “may” refuse recognition and enforcement, but will
not necessarily do so, in particular where the courts are minded to promote and support
international arbitration,

While arbitral tribunals strive to render enforceable awards, it is generally accepted that
they are not bound to apply the mandatory provisions of the possible, or even likely, place(s)
of enforcement. The prime duty of the arbitral tribunal is to render an award that the courts
of the seat of the arbitration will not annul. Nonetheless, in practice, arbitral tribunals
endeavour to render enforceable awards and often take into account the law of the likely
place of enforcement when the parties specifically address the matter.

However, in some instances, the enforceability of an award is not the principal goal of
a party to arbitration proceedings. There are instances where the claimant {or
counterclaimant) requests that the arbitral tribunal ignore a mandatory insolvency provision
or order even if this may jeopardise enforcement in the country where the insolvency
provision ot order applies. The claimant may wish to obtain a decision on Hability for
insurance purposes ot in order to obtain relief from 2 third party, or it may hope to be able
to enforce the award elsewhere.

6. Conclusion

As the foregoing discussion has outlined, there is no globally setiled approach to dealing
with insolvent parties after arbitral proceedings have commenced. If arbitrators and
practitioners should learn anything from the Elektrim v Vivendi example, it is that they need
to be alert to the implications of a party’s bankruptcy upon an ongoing arbiiration. As
demonstrated above, the effect of a party’s insolvency on pending arbitrations can vary

8 NCITRAL Model Law on Cross-Border Insolvency 1997 art.2.1(2).

81 Gyisie 1o Enactment of the UNCITRAL Model Law on Cross-Border Insolvency 1997 [1 997 XXVIEUNCITRAL
Y.B., U.N. Doc. A/CN.9/442, para.145, available aty Astp:Heww, uncih'm'.arg/pdﬂengh'.sh/rexfsﬁlrsoiven/im‘m'vency—e
pdf [Accessed February 16, 2012}, =
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signiﬁcaﬂtly depending upon the applicable laws, which vary between jurisdictions and in
most instances can be difficult to identify.

.It 1§ Sugge_sted that parties need to carefully consider any potential jurisdictional issues
which may arise when concluding arbitration agreements. Particularly in light of the global

financial crisis and its ongoi ifications i i
g going ramifications in the United States and Euro ti
closely examine™: pe. parties should

the laws of the state in which insolvency proceedings may potentially be
commenced;

. the faws of the seat of the arbitration; and

any other laws likely to be applied by the tribunal (for example, the EC
Regulation and Model Law).

Hfivlng regard to these suggestions, partics may better minimise the risk of an arbitral
tribu‘nal being confronted with the conundrum of dealing with an insolvent party.

Finally, the principle of equality of creditors in most insolvency laws may limi't the type
of av?'ard that arbitral tribunals can issue if they are atlowed to proceed with an arbitration
despite a party’s insolvency. Arbitral tribunals may be restricted from ordering a party to
pay a sum of money or a set-off as this could violate the order of creditors under the relevant
1nsc_)ivenc.y law, as is the case in France. When making an award in an inselvency context
arbitral tribunals should limit themselves to issuing declaratory awards, rather than ordering,

paymenf. Such an award could then be used by a party as evidence in the relevant insolvency
proceedings.
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