Dispute boards: the poug Jonss
Australian experience—-
Part 2

The happy coexistence of Dispute Adjudication
Boards with statutory adjudication regimes

As discussed in Part 1 of this article, published in the June 2012 edition of
ClInt, adjudication in Australia may be initiated in exercise of rights arising
out of contract, or conferred by statute. A similar state of affairs exists in
the United Kingdom. While arguments have been circulated to the effect
that the existence of a statutory scheme forecloses the use of contractual
adjudication, it is the view of the author that in Australia, their coexistence

is not problematic. Dispute Adjudication Boards (DABs) are perfectly
compatible with the statutory regime and have significant utility. This Part 2
will describe the statutory schemes in both Australia and the United
Kingdom and draw attention to certain important differences between

the two. Further, it will explain how, in Australia, statutory and contractual
adjudication can (and should) happily coexist.
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Adjudication: statutory v contractual

Statutory adjudication in Australia

Statutory adjudication in Australia is provided
for by security of payments legislation in the
States and Territories. It forms an important
feature of a scheme designed to ensure
progress payments are made to contractors
and subcontractors, as a measure of protection
against delays and defaults in payment by
owners during a construction project.

The rationale for these statutory provisions
arises from the difficulty that contractors,
subcontractors and those further down the
contractual chain face in obtaining
expeditious payment for the work they have
carried out. In New South Wales, for
example, the legislative intent of the
Parliament was to ‘stamp out the... practice
of not paying contractors for

legislation effectively turns the contractor’s
entitlement into a statutory one. If the
contract does not make such provision, then
certain default provisions take effect so that
the contractor is entitled to monthly
progress payments. Armed with this
statutory entitlement to progress payments,
the contractor may make a ‘payment claim’
setting out the amount it claims to be due.
The owner must respond with a ‘payment
schedule’, setting out the amount the owner
believes to be due and giving reasons for
any difference from the payment claim.

If the amount shown in the payment
schedule is less than the amount claimed, or
if the owner fails to pay, the contractor may
apply for adjudication of the matter. The
adjudication application must be made to
an authorised nominating authority chosen
by the contractor who then refers the
application to an eligible

work they undertake on ¢
construction’.

This problem has
causes. The first is that, in

the event of a payment fOT work done has
been a serious problem

dispute, the party further
up the contractual chain

holds the money and only a in the induslry, both

court or arbitrator can
force them to pay. Due to

obtaining an award, the

... the non-payment
wo of legitimate claims

in Australia and
the cost and difficulty of inlernalwnally. ’

adjudicator. The owner is
entitled to make a written
response to the contractor’s
adjudication application but
apart from that, the NSW Act
does not specify any other
procedures to be followed.
Procedure is therefore
effectively at the discretion of
the adjudicator. However, a
determination must be made

adage that ‘possession is

nine tenths of the law’ is apt in these
circumstances. As aresult, the non-payment
of legitimate claims for work done has
been a serious problem in the industry,
both in Australia and internationally.

The second problem arises from the risk
that the party further up the contractual
chain will become insolvent. In these
circumstances, the absence of a contractual
relationship between subcontractor and
owner will mean that the subcontractor will
not get paid, other than whatever amount it
can obtain as an unsecured creditor in the
winding-up of an insolvent head contractor.

The current scheme in Australia focuses
upon easing the contractor’s difficulty in
getting paid by providing a quick
enforcement process in the form of a
statutory progress payment regime, backed
by adjudication. For example, under the
Building and  Construction Industry
Security of Payment Act 1999 (NSW) (the
‘NSW Act’), if a construction contract makes
provision for progress payments, the
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within ten business days of the
adjudicator’s appointment, unless the
parties agree otherwise.

If the owner does not pay the amount due
under the adjudicator’s determination, the
contractor may give notice of an intention to
suspend work and may also obtain an
adjudication certificate which can be filed in
court as a judgment for a debt.

The NSW Act applies to any ‘construction
contract’ that relates to work carried out
inside New South Wales. This is true even
where the contract is expressed to be
governed by the law of a jurisdiction other
than New South Wales.

Itis important to note, for the purposes of
investigating the compatibility of the
statutory scheme with contractual DABs,
that it is not possible to exclude the
operation of the NSW Act by contract.
However, when a construction contract falls
under the scope of the legislation, the
adjudication mechanism provided by the
legislation does not limit ‘any other
entitlement that a claimant may have under
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a construction contract’ or ‘any other
remedy that a claimant may have for
recovering such  other entitlement’.
Furthermore, the NSW Act does not affect
any other rights that parties may have under
contract, and does not affect any civil
proceedings that may be commenced under
the contract. The significance of these
provisions will be examined below.

Statutory adjudication in the UK

The UK statutory adjudication regime is
that which exists under the Housing Grants,
Construction and Regeneration Act 1996 (the
‘UK Act’). This legislation came into force
on 1 May 1998 together with the Scheme
for Construction Contracts (England and
Wales) Regulations 1998 (‘the Regulations’).
The UK Act introduced for the first time
into English law statutory rights for parties
to a construction contract to refer disputes
to adjudication. Where these rights are not
expressly provided for in the construction
contract, the Regulations operate as a default
and set out those provisions that are specific
to adjudication, enforcement and payment
and are to be automatically applied.

Under the UK Act, there is no positive duty to
seek adjudication but the right of either party to
do so is now a compulsory aspect of any
construction contract entered into after
1 May 1998 in England, Wales and Scotland.
The definition of ‘construction contract’ is very
broad and encompasses the main contractor,
subcontractors and any other service related to
the construction project. This may include
contracts for the provision of architectural,
design or surveying work, the provision of advice
on building, engineering or interior and
exterior decoration, and also landscaping.

The procedure for adjudication as
provided for in the UK Act and the
Regulations is as follows:

e either party may give notice at any time to
refer a dispute to adjudication;

¢ an adjudicator is then appointed and the
dispute is referred to him or her;

¢ once appointed, the adjudicator has 28 days
to reach a decision. This may be extended
by the parties upon agreement or by the
adjudicator where he or she receives the
consent of the party by whom the dispute
was referred; and

¢ the adjudicator is to take the initiative in
ascertaining the facts and the law.

Once a decision has been reached, itis binding

in the interim until it is finally determined by
legal proceedings, arbitration, or agreement
between the parties.

It is important to note that the UK Act
operates on quite a different basis from the
Australian legislation. While the NSW Act is
focused on the establishment and
enforcement of a right to progress payment,
the UK Act introduces a general statutory
right for a party to a construction contract to
insist upon adjudication of a dispute. This is
drafted as follows:

‘A party to a construction contract has the

right to refer a dispute arising under the

contract for adjudication under a procedure

complying with this section.’
The right is therefore expressed broadly, and
adjudication is not substantively restricted. As
aresult, the level of generality adopted in the
UK provisions greatly exceeds the Australian
legislation that applies only to adjudication
of progress payment disputes. The result
of this is that in the UK, statutory
adjudication may be used as a dispute
resolution method for a
much wider range
of disputes —
essentially any
matter that
arises under
the contract.

Do DABs
offer any
advantages
to statutory
adjudication?

There are

everal significant
advantages offered
by DABs that are
not available
under the statutory
adjudication regime.
These features mean that DABs are generally
more commercially attractive to the parties to
a construction contract.

First, statutory adjudicators are appointed
by an authorised nominating authority, while
DABs are constituted of members chosen
directly by the parties. This provides a
significant, although somewhat intangible
benefit, as the parties are more likely to
respect the decisions of adjudicators they
have chosen. This feature is likely to reduce
the likelihood of a challenge to a decision
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and contribute to improved finality. The
ability for parties to select adjudicators based
upon their reputation and legal or technical
expertise is a clear advantage to an otherwise
unknown adjudicator appointed

Another important advantage that DABs
have over statutory adjudication under the
Australian legislation is the fact that they may
be used to decide any dispute that arises

under the contract. The

by a third party nominating ‘ aDAB will be
Jar better acquainted
with the particulars
of the parties and
the project and will
therefore be more
likely to deliver

an appropriate
determination wpon
any dispulte.’

authority, as is the case under
the statutory scheme.
Secondly, DABs can be
established by the parties from
the outset of the project. In
contrast, statutory adjudicators
are appointed on an ad hoc
basis, in response to progress
claim disputes that have
already arisen. Additionally,
statutory  adjudicators are
expressly limited to deciding a
dispute based on information
derived from the statements of
claim and response of the

breadth  of the DAB’s
jurisdiction is entirely at the
discretion of the parties in
their contractual negotiations.
The statutory adjudication
regime, by contrast, is
narrower and is available only
for the adjudication of
progress claim disputes. As
explained earlier, this is
unique to the Australian
system as the UK statutory
adjudication regime allows a
general right of adjudication
for any dispute arising under a
construction contract.

parties. Clearly, a DAB will be
far better acquainted with

the particulars of the parties and the
project and will therefore be more likely
to deliver  an appropriate
determination upon any dispute.
By contrast, a statutory adjudicator
will have no prior knowledge
of the project or parties.
This increases the
likelihood that
decisions will be
unsatisfactory,
perpetuating the
duration of the
dispute through

arbitration or
litigation.

A third but
related advantage

is that DABs, because
they are established at
the outset of the project
and meet regularly
throughout its duration,
are able to identify issues
that may give rise to
disputes in their early
stages. Routine meetings

provide a forum for
reporting and discussion of
conflicts and encourage a
more collaborative approach
than exists wunder the
statutory scheme.
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Are DABs really compatible with the
statutory scheme?

With all these significant benefits, the following
question thus arises for parties interested
in dispute resolution: can we still use DABs,
given the existence of the statutory alternative?
In contrast to the commonly held view of
the law in the UK, the Australian statutory
adjudication mechanism under the security of
payments legislation does indeed allow for the
coexistence of contractual adjudication. There
are several reasons for this.

The first point to be made is that which has
been previously noted as an advantage of
DABs over the statutory scheme. That is that
the Australian statutory scheme only provides
for adjudication of progress payment
disputes, while contractual DABs may be
appointed to hear any type of dispute arising
from a construction contract. As explained,
this is a narrower statutory position than that
in the UK where a general right of
adjudication exists for any dispute arising
under the construction contract. As such, in
Australia there is no overlap between the
jurisdiction  of  statutorily  appointed
adjudicators and contractually appointed
adjudicators where the subject matter of a
dispute does not concern progress payment
claims. As such, DABs can clearly be used for
disputes arising, for example, from changes
to design  specifications, construction
methods or defect claims.
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The more difficult question is whether
DABs can happily coexist with statutory
adjudication where the substantive issue of a
dispute is a progress payment claim. At first
glance it would appear that in Australia, the
statutory adjudication legislation replaces
contractual adjudication in Australia. There
are two related reasons for this.

The first is that a party-appointed DAB is
unable to act as the adjudicator under the
security of payments regime. The legislation
requires that an adjudication application be
made to an authorised nominating authority
which then refers the dispute to an eligible
adjudicator. This leaves no room for the
parties to select their own adjudicator. It is
therefore not possible for a party-appointed
DAB to make a determination
under the statutory regime.

other entitlement’. Recall also that the
provisions do not affect any other rights
that parties may have under contract,
including the capability to commence civil
proceedings under the contract.

What these provisions mean in relation to
DABs is that the decision of a statutory
adjudicator only operates to override a DAB
decision if a party chooses to submit a
dispute to statutory adjudication. If,
however, they choose never to exercise the
right of statutory adjudication, their
contractual rights and obligations with
respect to DABs remain intact. Practical
experience has shown that where parties
have agreed to establish a DAB to oversee a
project, they prefer to allow it to make final
and binding decisions on all
disputes under the contract.

Therefore, the only way in
which the decision of a DAB
could survive the appointment
of a statutory adjudicator is if
the legislation permitted it to
replace the decision of the
statutory adjudicator.  This,
however, is also not possible
because the statutory scheme
explicitly states that parties
cannot exclude its operation
through contractual provisions.
As such, a purportedly binding
decision by a DAB cannot stand
because the contractor retains
the statutory right to have that

.. the decision
of a statutory
adjudicator

only operates to
override a DAB
decision if a
party chooses to
submit a dispute
lo statutory
adjudication.’

Of course, the statutory
adjudication option remains
available to any contract party
willing to pursue it but, from a
common-sense  perspective,
there is no reason to choose a
security of payment action
when the contract provides an
alternative thatis commercially
superior in many ways.
Australian experience
strongly supports the argument
that properly structured DABs,
while technically incompatible
with the security of payments
regime and apparently

same payment dispute decided
by an adjudicator appointed by
an  authorised nominating
authority. Exercise of this right would render
any decision of the DAB voidable by the
determination of the statutory adjudicator.
This is the second reason why statutory
adjudication is technically incompatible with
contractual adjudication.

Both these contentions, however, fail to
overlook one important point. Nothing in
the legislation mandates the wuse of
statutory adjudication; it merely gives the
parties the right to refer the dispute if they
choose. Moreover, nothing in the
legislation precludes the establishment of a
DAB by the parties. As mentioned earlier,
the adjudication provisions expressly do
not limit ‘any other entitlement that a
claimant may have under a construction
contract’ or ‘any other remedy that a
claimant may have for recovering such

redundant in terms of payment
disputes, can operate very
successfully in a  legal
environment that incorporates a statutory
adjudication mechanism similar to that first
developed in the UK. It is simply a case of
practical considerations winning out over
legal technicalities as parties favour DABs
over statutory adjudication.

Conclusion

Dispute boards and their several forms clearly
have avaluable role to play in the minimisation
of dispute costs in the construction industry.
Dispute Resolution Boards (DRBs) offer a
non-binding method of dispute avoidance
that attempts to provide a ‘release valve’
for contractual tension to prevent disputes
erupting altogether combined with persuasive
recommendations for their resolution if
they do. DABs provide a binding method of
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dispute resolution with the special benefits
of ongoing close familiarity with the project
and party-controlled selection of the panel.

‘.. DABs prouvide a binding
method of dispute resolution
with the special benefils of
ongoing close fanuliarity with
the project and party-controlled
selection of the panel.’

Combined Dispute Boards (CDBs) allow
parties to avail themselves of these benefits,
while retaining the flexibility to decide at a
later time whether the recommendations of
the board will be binding or persuasive.

While dispute boards have not yet been
accepted in Australia on a scale comparable to
countries such as the United States, their
obvious benefits merit a genuine consideration
by parties considering dispute resolution
options for a construction project. The
efficiencies achieved through minimising
dispute costs in construction contracts are not
to be understated and each of the models
discussed herein may deliver upon this
objective when used in projects for which they
are appropriate. They are thus a valuable tool
in the inventory of any party seeking to improve
outcomes in the projects they undertake.
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Although there are many books about mediation, most of them concentrate on a single topic or
have a bias towards the theoretical or philosophical. This book aims to take a different approach.
The Mediation Techniques Subcommittee of the International Bar Association felt that there was
a need for a practical collection of tips from and for practising mediators of different styles, facing
different sorts of issues and still be usable by mediators at an early stage in their career but also to
contain sufficient variety to still be interesting to more experienced mediators.

The format of this e-book is a series of short essays by practitioners covering the topic from
pre-mediation planning through to post mediation follow through, interspersed with pages of
short hints and tips to which we hope users will add their own points as their practice develops.
The final section of the book deals with the use of mediation in different fields and is intended

to provoke debate as to how mediation could be advanced into new areas as well as providing
information about topics with which many readers will be unfamiliar. You will find some
duplication and much contradiction of advice throughout the book as what works for one person
in one situation will be inappropriate for another. It is this flexibility that makes mediation such an
attractive form of dispute resolution and this book a valuable resource.

This book is available as a PDF download (to mobile devices, to PCs or to print off) and a more
interactive version of the book is available on the website. A discussion area for people who buy/
subscribe to the e-book is also available.




