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The regimes o; diipute resolution 
by DOUG JONES 

IN THE LAST few years “alternative” dis- 
pute resolution regimes in construction 
contracts have became more and more 
detailed - and often. more and more con- 
voluted. So it’s not surprising that the 
enforceability of these regimes is more and 
more an issue before the courts - ironi- 
cally. the very same courts the regimes 
have been designed to bypass. 

It is common, these days, to encounter 
contracts with four or five tiers of suppos- 
edly mandatory alternative dispute reso- 
lution procedures before either party is 
allowed to proceed to arbitration or litiga- 
tion. 

Frequently. the parties must first partic- 
ipate in direct “on the run” negotiation. 
followed. if this is unsuccessful, by suc- 
cessive bouts of executive negotiation. 
mediation. non-binding expert determina- 
tion. binding expert determination, arbi- 
tration and/or litigation. 

These provisions are usually drafted in 
quite specific terms. stipulating the notices 
that must be given, the timeframes and pro- 
cedures for each of the processes and the 
consequences of success or failure at each 
stage. 

Conversely. some regimes lack detail, 
and this “haziness” creates its own difli- 
culties. 

When a dispute arises and it comes to the 
crunch. one of the parties to a contract will 
often not want to participate in the stipulated 
dispute resolution procedures, even though 
at first glance it has bound itself to do so. 

The party may just want to be difficult. 
It may be keen to delay things as long as 
possible. It may genuinely believe the pro- 
cedures in the contract are inappropriate. It 
may doubt the other party’s bona tides. Or 
it may be concerned about the rules for the 
processes - or the lack of rules. 

The issue generally comes to a head 
when one of the parties commences liti- 
gation, even though the contract says the 
parties must participate in the altemative dis- 
pute resolution procedures before going to 
court. 

The party wishing to enforce the con- 
tract’s procedures then typically responds 
by applying to a court for a stay of the Iit- 

igation. There is no legislation enforcing dis- 
pute resolution clauses in contracts, other 
than arbitration clauses. 

However. it is clear that if parties have 
entered into an agreement (for example) 
for the mediation of their disputes as a pre- 
condition to the commencement of formal 
proceedings, a court may make an order 
staying any litigation and effectively enforc- 
ing the agreement. 

But the agreed dispute resolution regime 
must be sufticiently “certain”. as well as 
being a pre-condition for litigation or arbi- 
tration. 

In addition, the courts draw a distinc- 
tion between “agreements to agree” and 
“agreements to negotiate”. The former 
require the parties to reach agreement 
through the negotiation process, and are 
unenforceable. while the latter simply 
require genuine participation in the process. 

Five recent court cases provide some 
guidance on the types of regimes that may 
be enforced. 

In the first. the contract said the parties 
must participate in mediation, but the 
process for doing so was not defined, except 
for a requirement to negotiate in good faith. 

A dispute arose. The parties wrote to 
each other, setting out the procedures to 
apply and agreeing that arbitration pro- 
ceedings commenced by one of the par- 
ties would not continue until after the medi- 
ation. 

The court decided that these procedures, 
developed and agreed only after the dis- 
pute arose. were sufficiently certain to ren- 
der the dispute resolution regime enforce- 
able, and ordered a stay of the arbitration 
pending the conclusion of the mediation 
process. 

The second court case provides a con- 
trast. The same judge refused to enforce a 
mediation clause in a contract because it was 
not sufficiently certain. 

This time the contract said the media- 
tion was to be administered by a certain 
body. This body had a set of guidelines for 
mediation and a “standard form” media- 
tion agreement, but the contract did not 
refer to either of them. 

The court decided the clause failed to 
confine the mediation process to a process 
in accordance with the guidelines. It also 
decided the guidelines themselves did not 

require the parties to adopt the standard 
form mediation agreement. 

As the judge put it the mediation process 
was “open-ended. indeed unworkable”. 
because it would “come to an early stop 
when, prior to the mediation, it was asked 
what the parties had to sign and the ques- 
tion could not be answered”. 

The judge also regarded the-agreement’s 
requirement for the parties to negotiate in 
good faith as “obscure”, saying it would be 
difticult for a party to assert a state of mind 
it did not in fact have-and even more dif- 
ficult to compel a party to commit itself to 
the “vagueness” of an obligation to nego- 
tiate in good faith. 

In the third case, the dispute resolution 
clause called for expert determination. One 
of the parties argued the clause was void 
for uncertainty. and could not be enforced 
by the court, because it failed to specify a 
way of determining, with sufficient cer- 
tainty. the procedures to be adopted by the 
expert and the rules for evidence, repre- 
sentation of the parties, discovery and 
inspection, confidentiality and costs. Certainly eIlforceable 

T he judge decided the court had no 
jurisdiction to determine the proce- 
dures to be followed in the expert 

determination. This was a matter either 
for agreement between the parties or for 
determination by the expert once he or she 
had been appointed. On this basis. the court 
concluded the dispute resolution clause 
had sufficient certainty to be enforceable. 

In the fourth case, a judge of the NSW 
Supreme Court set out a useful series of cri- 
teria he believed would need to be satisfied 
before a mediation clause (or any other 
alternative dispute resolution clause) would 
be enforceable: 

0 The contract should make comple- 
tion of the agreed dispute resolution process 
a condition precedent to the.commence- 
ment of court (or arbitration) proceedings 

0 The agreed process must be certain. 
There cannot be stages in the process where 
further agreement on some course of action 
is needed before the process can proceed. 

0 The administrative processes for 
selecting a mediator (for example) and 
determining his or her remuneration need 
to be included in the agreement If the 

parties cannot reach agreement, a mech- 
anism for a third party to determine the 
mediator and his or her remuneration 
will be necessary. 

0 The contract should set out in detail 
the process of dispute resolution to be 
followed, or incorporate these rules 
through references to other documents. 

The fifth case returned to an issue dis- 
missed for “vagueness” in the second 
case: the scope and enforceability of a 
duty to negotiate “in good faith”. 

The court acknowledged that the par- 
ties in a dispute resolution process must 
be free to use all the tactics available to 
them to secure a favourable outcome. 

It said that while tactics such as threat- 
ening to withdraw, actually withdraw- 
ing and delaying the acceptance of a pro- 
posal for a resolution could possibly he 
regarded as conflicting with a duty of 
good faith, these tactics are not neces- 
sarily in breach of such a duty. 

But on the facts the overall conduct 
of one of the patties indicated it was not 
complying with the “good faith” clause. 
Instead. it was essentially seeking to frus- 
trate the other party’s attempts to invoke 
the dispute resolution provisions. 

The offending party was found to have 
crossed the “good faith” line by: 

Cl Not demonstrating its willingness 
to participate. 

0 Rejecting the process suggested by 
the other party - even though it was the 
process set down in the contract. 

0 Acting contrary to its word. 
Cl Flatly refusing to pay claims. with- 

out discussion. 
Cl Failing to attend or prepare for meet- 

ings prescribed by the dispute resolution 
clause. 

0 Failing to respond to communica- 
tions. 

In the light of these findings, one could 
be forgiven for thinking the victim of 
these tactics would win in court. 

But the court went on to find some 
“essential” details were missing from 
the dispute resolution clause, so it 
was void for uncertainty and could not 
be enforced! n 
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