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Maintaining the alternatives 
ute iesdut ion 

Doug Jones CLAYTON UTZ 

Construction projects pose a 
number of problems that are not as 
frequently confronted in other 
commercial contracts. These projects 
are often long term in nature and 
involve risk that is often of such a 
nature that it cannot be safely or 
easily priced a t  the time of entering 
the contract. In addition, the subject 
matter and scope of each construction 
project are often very complex. The 
contracts themselves can he large, 
technical and include various 
voluminous documents, and the 
potential for inconsistency and 
ambiguity between the various parts 
of the contract is high. This is all 
compounded by the fact that 
construction contracts are usually 
awarded after a process of competitive 
tendering. This means that the 
contracts are often let on slim 
margins, the result being that there is 
a greater likelihood that an aggrieved 
party will attempt to recover its losses. 

industry has turned to either 
arbitration or litigation to resolve its 
disputes. The evolution of dispute 
resolution in this country in the last 
10 years means that parries now have 
available to them legitimate 
alternatives to traditional 
litigation. Indeed, litigation 

Until recently, the construction 

accept that the process may not be as 
thorough as that undertaken by the 
courts, but this would he outweighed 
by significant procedural advantages 
possible through arbitration. However, 
domestic arbitration has ultimately 
become like the system it was 
originally designed to replace and now 
has a reputation for being unable, in 
practice, to deliver speedy and cheap 
dispute resolution. One of the reasons 
for this is that there is a rarely resisted 
temptation in arbitration to imitate 
traditional court procedure. In many 
instances, the lawyer’s natural 
conservatism and the arbitrator’s fear 
of criticism by a court have resulted in 
arbitration procedure being more 
cumbersome than the more efficient 
procedures available in the 
commercial courts. 

Domestic arbitration is capable of 
offering significant procedural 
flexibility. The problem stems from 
the attitudes and approaches of the 
parties, their lawyers and the 
arbitrators. When an arbitration 
agreement is drafted, the parries and 
their lawyers should discuss what they 
want to get out of their arbitration. 

This does not have td he the case. 

n 

Court styled procedure is not the only 
option available, hut it is necessary 
that the arbitrators and lawyers have 
the experience and expertise necessary 
to give effect to  the parties’ 
requirements. That this can be the 
case is confirmed by the practices 
common in international commercial 
arbitration. 

arbitration was seen as the only 
serious alternative to litigation. 
However, the desire to find more 
efficient methods of resolving disputes 
persists, and the last decade has seen 
another fundamental change in the 
way in which disputes are resolved in 
the construction industry. In 
particular, there has been a change to 
other more cost effective and efficient 
dispute resolution procedures. Thus, 
innovative, flexible and non-binding 
processes are continuing to increase in 
popularity and facilitate the resolution 
of a large number of disputes befoir 
they reach arbitration or litigarion. 
The array of ‘alternative’ processes 
may seem daunting, but the key is to 
understand that the underlying featurc 
of airernative dispute resolution is its 
creativity and flexibility. Put another 

At the beginning of the 1990s, 

The array of ’alternative’ processes may 
seem daunting, but the key is to understand that 

the underlying feature of alternative dispute 
resol uti on is its creativity and f 1 ex i bi I i ty. 

has evolved to the extent 
that, in certain 

provide for the quick 
resolution of disputes. The 

between the various options. 

circumstances,ircanalso 

dilemma is how to decide 

Arbitration has a long 
history as an  alternative ro 
national courrs for the 
resolution of commercial disputes. 11 
promotes party auronomy, can help 
partics savc‘ both time and money, and 
provides il confidemid toium for rhc 
rssolutim uk commrrci31ly scnsitix 
disputes. The [heor?. and original 
practice, WZIS thar  rhe parries would 

Once a dispute has been referred to 
arhirrarion, there should he 
communication berween a11 intcrcsred 
parries so that the parries and rheir 
Inwycrs can. 3s they should. n u k c  
imporrant decisions 35 r o  hoiv r h e y  
want the arbitration to proceed. 

way, i f  is a case not of a party 
choosing hriwern altemanve dispute 
rcsolurion procedurcs, but ~ ~ r h c r  of 
dcciding u h o t  it wanis ro g e t  o i t r  of 

a n  aitemarivc ilispurr resolution 
procedure and JesigninS a process 
accordinSly. 
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idjudication is the new flavour of 
: month. A number of standard 
‘m contracts provide for the binding 
:ermination of disputes by an 
pert. Since the early 1990s, 
vernment policy in NSW has been 
include in its contracts an 
ceement to refer the dispute to an 
pert. More recently, statutory 
judication has been adopted in a 
mher of jurisdictions. In NSW, the 
rilding and Construction Industry 
curity of Payment  Act 1999 allows 
ntractors and subcontractors to 
mtain a prompt interim payment 
their claims, prior to the final 
solution of the dispute. Where there 
a dispute over the amount of a 
yment claim, the dispute can he 
ferred to an adjudicator whose 
,termination can he lodged with the 
Nut as if it were a judgment. 
The courts have responded to the 
iallenge’ prcsented by the various 
DR processes and have reformed their 
.acedues to speed up their processes 
Id reduce the costs of litigation. 
idicial management techniques and 
ends have become firmly entrenched 
ithin the Australian judicial culture. 
his is not only a result of the 
creasing complexity of civil cases, hut 
also hecause of the number of cases 
Le courts are required to handle, the 
1st of administrring justice, and 
ianging government policy. 
Parallelling the development of new 

icthods of case mana, vmen t  are 
inovative processes designed to help 

the courts resolve disputes more 
effectively and efficiently. For 
example, the practice of referring 
questions to an outside expert or 
referee for determination in order to 
assist the court in deciding the matter 
is becoming increasingly common in 
construction litigation in NSW. Under 
Pt 72 of the Supreme Court Rules 
1970 (NSW), the court may make 
orders for reference to a referee for 
the inquiry and report on the whole 
of the proceedings or any question or 
questions arising in the proceedings. 
The referee may conduct the 
proceedings as he or she sees fit, is not 
hound by rules of evidence, and may 
inform himself or herself in relation 
to any matter in such manner as he 
or she thinks fit. The court may then 
adopt, vary or reject the referee’s 
report in whole or in part. The muI t  
may also require an explanation from 
the referee, or remit for further 
consideration the whole or part of the 
matter for a further report, or decide 
any matter on the evidence taken 
before the referee, with or without 
additional evidence. 

The options available have never 
been so broad. A detailed 
understanding of the options, their 
advantages and disadvantages is 
critical to ensuring effective 
application of the different methods 
of resolving particular issues. 0 

DougJones AM, Partner, 
Ciayton Utz, Sydney. 
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