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"A party may not rely on the non-performance of the other party to thc extent that such 
non-performance was caused by the  firs^ party's act or omission or by another event as 
to which the first party bears the risk."' 

1. Introduction 

This paper2 addresses the issue of whether liquidated damages for delayed 
performance can be enforced against a contractor for periods of delay 
caused by the owner, and fbr which the contractor cannot obtain extensions 
of time due to the operation of dme bar provisions in the extension of time 
clause. The issue has been the subject of considerable judicial and other 
comment in the United Kingdom and Australia.' It is proposed to examine 
the principles relevant to the issue and the debate so far, before offering 
some views on the question. 

* This article is based upon the 2008 TECBAR lecture, delivered in London, 17 September 2008. 
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2. Origins of the prevention principle 

It is useful to briefly recap what is commonly known amongst construc 
lawyers as the "prevention principle". 

The prevention principle may be formulated as follows: 

An owner will lose the right to claim liquidated damages if so 
the delay is due to its own, employees' or agents' defaults, unl 
+ the extension of time clause, strictly construed," allows for e 

sions to be granted for delays caused by acts or defaults o 
owner; and 

e an extension has been validly granted thereunder. 
@ This will be the case even if the owner's delays form only part of the 

total delay-the court will not seek to apportion delay, at least when 
considering the enforceability of the liquidated damages clause. In 
Rapid Building Group Ltd v. Ealing Family Housing Association Ltd 
Lloyd LJ of the English Court of Appeal confirmed this result whilst 
expressing dissatisfaction with it. 
Even if the contractor would have been unable to complete on time 
in the absence of a delay by the owner, the liquidated damages clause 
will still cease to apply if the owner is responsible for some of the 
delay.F However, if the contractor has already breached the comple- 
tion date, due to no fault of the owner, then the owner will be 
entitled to liquidated damages up until any act of prevention by the 
ownerV7 
If the liquidated damages clause is held inoperative because of the 
application of this principle, the owner will still be entitled to sue the 
contractor for any general law damages that it can prove flow from 
the contractor's d e f a ~ l t . ~  

W l e  it is easy to state the prevention principle in general terms, it is 
more difficult to identify just what "acts or omissions" of the owner wiII 
bring that principle into operation. The narrowest expression used to 
describe the types of acts or omissions required is "breach of contract"." 

Peak Const?rtdion, n. 3, abovc, per Salmon LJ at 121; and II/Ineh4aJton Constt-uction Ply LLd v. Crestwood 
Gtatcs [19711 WAR 162. 

(1985) 1 Con LR I. 
" SMK CaIrineh, n. 3, above, at 398-1100. 
Zbid. 
Pcuk Conslruction, n. 3, above, at 121, persalmon LJ, and 126, FerEdmund Davies LJ. The issue of 

whether the amount which would have been payable under the liquidated damages clause acts as a cap 
on the general law enticlcrnent has been the subject of some ongoing debate-scc, e.g., Nicholas Brown, 
"Liquidated Damages: is One Man's Floor another Man's Ceiling?" (2001) 1'7(4) Construction Law 
Journal 502 and Adrian Baron, "Damages in the Shadow of a Penalty Clause-Tripping over Policy in the 
Search for Logic and Legal Principle" (Paper presented at thc Society of Construction Law, London, 
2002). 

Ptak Conslrudion, n. 3, above, Per PhilIimore LJ at 127. 
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mrnonly, however, judges have regarded any "wrongful act" or 
as sufficient to enliven the principle. The broadest view-namely, 

act, regardless of its fault element, will be sufficient to enliven the 
on principle-is well supported by authority.I1 

Cabinets v. Eli Modern Ekdronzcs Pdy Ltd,I2 the ordering of a 
y the owner was held to enliven the prevention principle. 

ngJ was unconcerned by the lack of fault element in this act. Clearly 
d allowed the owner to order variations willy-nilly and still claim 

amages for late completion, the result would have been absurd. 
his reason it is suggested that the SMK approach i s  the best one. 
aving aside the queslion of liquidated damages, it is possible to express 
effect of the prevention principle in terms of broader application. 

the principle is brought into operation, the owner cannot require the 
ctor to complete by the date nominated in the contract, or by any 
date which can be ascertained by reference to the specific provisions 

f the contract. This is the situation which is sometimes described in the 
dustry as time being "at large", although there is no accepted legal 
eaning Eor this phrase. 
What is the obligation as to completion in these circumstances? Put 

simply, it is to complete within a reasonable time, and failure by a contractor 
to do so will entitle an owner to common law damages,l3 though the owner 
may have difficulty in proving the loss suffered. 

Assuming the principles to be as stated above, the logical position is that 
a reasonable time involves a calculation of when the contractor can be 
required to complete, taking into account: 

@ its original bargain as to the time within which he agreed to 
complete; 

9 acts of prevention by the owner; and 
@ neutral delaying events in respect of which the contractor is entitled 

to an extension of time in accordance with the extension of time 
clause. 

On the basis of the authorities as they stand at the moment, it is not 
certain that this logical position will be accepted by the courts; however, it 
does not conflict with existing authority. 

Where the owner is forced to claim common law damages due to the 
operation of the prevention principle, the question arises whether the 
amount recoverable is limited by the now disabled liquidated damages 
provisions. The question &ether a liquidated damages clause, which is void 

" fid., per Salmon LJ at 121. 
" E.g., Dodd v. Churton [I8971 1 Q3 562; Bruce v. The Queen (1866) 2 WW & ABL 193 at 221; 

Amalgamated Building Contraclm Ltd v. WaZtlaam Holy Cross Urhm District Council [1952] All ER 452 (CA) , 
per Denning Lj (as he then was) at 455; and Per9 Bilton I,€d V. Greater bndon Council [I9821 1 WLR 794 
at 801. 

'' [I9841 VR 391. 
lY Peak Construction, n. 3, above, per Salmon LJ at 121 and Edmund Davies LJ at 126. 
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which liquidated damages are sought to be applied, includes pe 
delay caused by owners' acts of prevention. It is for this reason h a  
drafting and clear words are necessary to avoid the application of 
following: 

"The liquidated damages and extension of time clauses in printed forms 
must be construed strictly contra profomtern. If the employer wishes to recove 
damages for failure by the contractor to complete on time in spite of the fa 
of the delay is due to the employer's own fault or breach of contract, then the extcns 
of lime clause should provide, expressly or by necessary inference, for an extensio 
account of such fault or breach on the part of the e~nployer."~~ 

The position is quite different in respect of neutral deIays, which 
events outwith the control of either party, and delaying events wi 
the control of the contractor. For these categories of delay, it is for 
contractor to establish an entitlement to an extension of the due date 
completion. Such events are at the risk of the contractor, absent spcci 
contractual entitlement to extension and the proper administration 
the contractor of such contract mechanisms as may exist in relation to t 
application for, assessment of, and granting of extensions of time for suc 
events. 

It is suggested that a bright line of distinction be drawn legally be 
these two categories of delay. In relation to delays caused by the owner's ac 
of prevention, it is for the owner to establish an effective mechanism, an 
to use it, for the purpose of excising these periods of delay from periods for 
which liquidated damages are claimed. For other delays which are at the 
risk of the contractor, it is for the contractor to do this. 

With respect, the differences of Iegd analysis, which need to be brought 
to bear on entitlements for liquidated damages in relation to these two 
different categories of delay, have not necessarily been considered in some 
of the authorities in the area. 

It is worth noting that the problems experienced with the application of 
liquidated damage for delay clauses are not necessarily the same with claims 
for general damages, where the application of the universal principle will 
most likely lead to exclusion of periods of delay caused by an owner from 
calculation of damages. It is the need for liquidated damages for delay 
clauses to attach to particular dates, and to have effective mechanisms for 
moving the dates, which causes the problem. 

As the prevention principle has developed, careful drafting has avoided 
many of its problems, and the cases with which we are now left involve 
clauses that are less than adequately drafted. As will be seen below, even in 
relation to the question of time bars for applications for extensions of time, 
there is a tried and true formula now established in Australia. It avoids the 
argument by giving to the owner a right unilaterally to extend time for its 
own benefit should it wish to do so, thus enabling any periods of delay 

'' Pealt Construclion, n. 3, above, at I2 1, per Salmon LJ. 
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caused by owners' acts of prevention to be excised from periods of delay for 
which liquidated damages are sought to be applied. Indeed, it was the 
removal of this standard form provision from the contract in question that 
led to the problem in Gay mark Investments Ptpl Lid v. Walter ConsEmdion Group 
~ t d . ~ ~  

4. The debate 

4.1 Time bars 

Notice provisions are common in construction contracts. So far as notices of 
intention to claim for extension of time are concerned, it is important that 
an owner should know if and when the contractor considers that the 
progress of the works has been, or is likely to be, adversely affected by some 
event. This is so that the overall effect on a contract, and perhaps on other 
contracts, can be considered by the owner and steps taken in mitigation. 
The owner may, for example, be able together with the contractor, to deploy 
a wide variety of measures such as variation or change of design, or change 
of methods or sequence of construction to reduce delay and mitigate costs. 
Notices of claim provide a proper opportunity for the parties to consider 
how best to proceed in the interests of the project. It is also much easier to 
monitor the extent of delay and related financial consequences if earlier 
notification and details of financial implications of delay are provided 
promptly. 

It should also be borne in mind that such notices are not provided simply 
for the benefit of the owner. Such provisions, properly and hirly applied, 
enable the contractor to claim in an orderly, timely and disciplined manner. 
The contractor can be confident that the claims process has begun, which, 
in the event of a failure to agree, may lead to invoking the dispute 
provisions of the contract, and much of the uncertainty and confusion 
which can arise when claims are postponed to the end of the works can be 
reduced. Therefore, there are strong policy reasons for enforcing notice 
clauses. 

A preliminary question in relation to a clause requiring notification 
within a specified time of claims for extension of time is whether com- 
pliance with the notice is a condition precedent to the entitlement to an 
extension of timez5 Some clauses are very specific in this regard." Other 
clauses are less clear, but are nevertheless held to be conditions precedent 
to the right to an extension of time.27 

24 (2000) 16 BCL 449. 
'"re, generally, Brian Clayton, "Can a Contractor Recover When Time-Barred?" [2005] ICLR 

341. 
2"ee for instance cI. 11.1.3 in the contract the subject of Multiplex Constr~~ctions (UK) Ltdv. Hone)lwell 

Co?~h-ol Systam Ltd (No 2) [2007] EWHC 447 (TCC) . 
27 Sce cl. 6.1 in the con trdct the subject of Steria Ltd v. S z p a  Wireless Communicatzons Ltd [2008] BLR 

79, 
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The article has had some influence. In Peninsula Balmain v. Abipoup 
C o n t m ~ . t o ~ s , ~ ~  a case concerning the reconstruction and refurbishment of 
two factory buildings in Balmain, Sydney, so as to convert them into 
residential flats, the New South Wales Court of Appeal expressed a view, 
albeit obi tq  on the Turner cases and Professor Wallace's article as follows:. 

"I accept that, in the absence of the Supcrintendcnl's power to extend time even if a 
claim had not been made within time, Abigroup would be precluded from the benefit 
of an extension of erne and liable for liquidated damages, evcn if delay had been caused 
by variations required by Penins~~la and thus within the so-called 'prevention principle'. 
I think this does follow from the two Twmmcases and the article by Mr Wallace referred 
to by Mr Rudge. "" 

The debate moves now to England in 200'7 where, in Multzpbx Constmc- 
~ i o m  (U@ Ltd v. HoneyweZZ Control Systms Ltd (No Z),$O involving one of the 
subcontracts for the New National Stadium at Wembley on the issue of 
whether time had been set at large,JacksonJ said that, although he did not 
have to decide the point, he could: 

" , . . see considerable force in Professor Wallace's criticisms of Gaymark. I also see 
considerable force in the reasoning of the Australian courts in Turner and in Peninsula 
and in the reasoning of the Inner House in Citjy hn. Whatever may be the law of the 
Northern Territory of Australia, I have considerable doubt that Gaymark represents the 
law of England. Contractual terms requiring a contractor to give prompt notice of delay 
serve a valuable purpose; such notice enables matters to be investigated while they are 
still current. Furthermore, such notice sometimes gives the employer the opportunity to 
withdraw instructions when financial consequences become apparent. If Gaymar?< is 
good Iaw, then a contractor could disregard with impunity any provision making proper 
notice a condition precedent. At his option the contractor could set time at large.""' 

Jackson J was not required to decide the point because he held that, even 
if Honeywell forfeited an entitlement to extensions of time, this did not 
make it liable to pay damages for delay. Under the relevant provisions of the 
subcontract, Multiplex could only recover in respect of loss or damage 
"caused by the failure of the subcontractor". His Honour noted that if in 
reality the relevant delay was caused by Multiplex, not Honeywell, then 
whatever the position under the extension of time clause, Multiplex could 
not recover damages against Honeywell. The effect of this conclusion is of 
course to leave intact the principle which it is suggested underlies the 
prevention theory. 

Then came the decision of His HonourJudge Stephen Davies in Stmia Ltd 
v. Sigma Wi~eless Cummunicutions Ltd,"' a case arising out of a project for the 
provision of a new cornputcrised system for the fire and ambulance services 
in the eastern counties of the Republic of Ireland. He says at paragraph 
95: 

38 (2002) 18 BCL 322. 
'" X2~ninsula Balmain v. Ab;grou$ Con&actow (2002) 18 BCL 322 at 343, per Hodgson JA. 
" [[200?] EWHC 44'7 (TCC). 
*' Ibid. [103]. 
4"120083 BLR 79. 
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"Although on che facts of that case Jackson J did not, due to the particular wording of ' 
the extension of time and Liquidated damages clauses employed, need to express a final 
decision on the point, nonetheless I gratefully adopt his analysis and agree with his 
preliminary concIusion. Generally, one can see the commercial absurdity of an 
argument which would result in the contractor being better off by deliberately failing to 
comply with the notice condition than by complying with it." 

There has clearly been much comment on the queatiori at hand in all the 
cases discussed above. The fact remains, however, that but for Gnyma~k,""t 
was not necessary to decide the issue in any of these cases. In the first of the 
Turnd4 cases, Cole J held that the concept of prevention did not apply 
because an appropriate extension of time had in fact been granted. In the 
subsequent Turnd5 case, Rolfe J held that the delays by the superintendent 
did not result in an actual delay to the work of the contractor and thus the 
concept of prevention and time being at large did not apply. In Peninsula 
Bal?~zui?z,~~ there was no need to apply the prevention principle because 
Hodgson JA exercised the superintendent's unilateral power to extend 
time. In Multiplex v. H~ntyweZl,~~ the contractor was not automatically 
exposed to liquidated damages in the event that it did not comply with the 
notice clause. Finally, in Steria v. Sigma,48 the contractor met the notice 
requirements in relation to delay caused by the owner and therefore the 
issue of prevention did not arise. 

Gaymark4" is thus the only case that expressly decides whether a con- 
tractual provision entitling the contractor to an extension of time for owner- 
caused delay, if not exercised, may lead to lwo consequences; that not only 
will the contractor lose the right to an extension of time, but that he is 
obliged to pay the owner liquidated damages for the delay which the owner 
caused. On this point BaileyJ held that such consequences did not result, 
instead rendering the owner's claim for liquidated damages 
unenforceable. 

5. Views 

The fact that Gaymark decided the issue does not of course mean that the 
strictly obiter views expressed by the other judges can or should be 
discounted. They are opinions which will, and should, be influential. 
Nevertheless the question remains open and it is proposed to look at it from 
first principle with a view to suggesting an answer to the question posed by 
the topic of the paper. 

43 (2000) 16 BCL 449. 
44 (1994) 13 BCL 378. 
4" (1994) 11 BCL 202. 
'I" (2002) 18 BCL 322. 
'7 [2007] E W C  447 (TCC) . 
'' [2008] BLR 79. 
'' (2000) 16 BCI, 449. 
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A useful starting point is the following proposition by ColeJ: "The ac 
the Proprietor does not prevent performance of the contractual obligati 
within time: it entitles the Builder to apply for a contractual v 
extending time for performance. ""' This, coupled with his reasoni 
"A party to a contract cannot rely upon preventing conduct of the 
party where it failed to exercise a contractual right which would 
negated the affect [sic]  of that preventing conduct"" underlies his 
sion on the point. 

The first proposition seems to be deploying a causation argument 
caused the delay? The act of prevention or the failure to apply 
extension? With respect, the act of prevention causes the contractor 
finish at the date said to be in breach of the obligation to complete. It the 
becomes the problem of the owner to avoid complaining of a breach whic 
it has caused. To assume that this becomes the problem of the contrac 
would seem to misunderstand the nature of the risk, unless it has be 
clearly assumed by the contractor; a question which is discussed below 

The second of these propositions sits uneasily with the approach o 
courts to the application of the fundamental principle at play here. 
involves, in the context of owners' acts of prevention, construing extensio 
of time clauses contraprofment~rn,~ so as to '' . . . require very clear langu 
to shew that a man hab undertaken a responsibility which very few me 
would undertake with their eyes open"."3 

The clear words which would make it the responsibility of a contracto 
complete by a fixed date, notwithstanding being delayed by acts o 
prevention by an owner in the context of a time bar for applications 
extension of time, are simple indeed. To provisions disentitling a contracto 
to extensions of time if notification of delay is not given within the time bar, 
there could be words added such as, "the contractor agrees to complete the 
works by the date specified notwithstanding having been actually delayed by 
acts of prevention by the owner". It is suggested that there would be 
hesitation to include such simple words in an industry standard form, and 
strong opposition by contractors to such a provision in bespoke contracts, 
because of the obviously unfair outcome to which the words draw 
attention. 

This leads to a legitimate enquiry as to whether in any event the parties 
can be regarded as intending this outcome when simply providing, without 
such clear words, for a time bar within which extensions of time are to be 
claimed. For the reasons discussed below, it is suggested that the contrary is 
the case in Australia. Thus, in addition to the requirement of clear words to 
achieve the risk allocation to a contractor of delays caused by an owner, it 

" Turner C;b?$wration I,td (/<eceiver and Manager Appoi~~ted) v. Auslotel Ply L6d (1994) 13 ELR 3% aL 
385. 
"' Ibid. 
5 2  I ' ea It C'onslmcction, n- 57, above, at 121. 
'" Per Chitty LJ in Uodd v. Cl~utlon 118971 1 QB 582 at 589, 
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well be that, properly construed, such provisions are simply not 
ded by the parties to do so. 

oes a requirement to give notice of claims for extension of time within 
ified period satisfy the clear Ianguage requirement? It is suggested 

bearing in mind the legal distinction between the risk of neutral delays 
contractor-caused delays on the one hand, and risk of delays caused by 

s' acts of prevention on the other. The common sense of maintaining 
watch on contractors' entitlement to relief for those delays in the 

category is obvious. This is a logical reason for time bar provisions. 
e the contractor is at risk of liability to complete by the date specified 

less, and until, it establishes an entitIement for relief. Such provisions 
away no rights from the contractor; they in fact expand the contractor's 
ts. Thus it is suggested that a proper approach to interpreting such 
sions is that they are intended only to deal with delay risks for which 

contractor is responsible. This interpretation gives life and purpose to 
e bar provisions. If they are to go on and do the additional work of 

ng the contractor liable for owners' delays, absent requisite notice, and 
fundamentally alter the risk of the owner's acts of prevention, they can 
should expressly do so. 

he comments on the issue by both Jackson J and HHJ Stephen Davies 
ntlfj what they regard as the commercially unsatisfactory outcome of the 

aymark concl~sion."~ They point out the value of contractual terms 
requiring notice of claims for extensions of time, and that contractors could 
disregard such provisions if Gaymark is good law. With respect, this is not 
correct. Contractors would disregard such time bar provisions at their peril 
if delayed by events other than owners' acts of prevention, which entitle 
them to extensions of time. If the relevant cIauses did not empower 
extension of time for the owner's acts of prevention, precisely the same 
commercial evil attends the process, yet this problem does not feature in 
any of the reasoning in the earlier cases, which concentrate not upon the 
commercially unsatisfactory outcome of holding the clauses ineffective, but 
upon the preservation of the fundamental principle with which we are 
concerned. 

As observed earlier, the underIying principle seems to apply equally to a 
time bar which wipes out an owner's capacity to excise from periods of delay 
of which it wishes to complain, delays of its own making, and to a clause 
which makes no provision for extension for owner-caused delays in the first 
place. just as the latter requires clear words to require the contractor to 
complete by the due date despite owner-caused delays, so should the 
former. 

The late Professor Ian Duncan Wallace, QC, did not agree with this 
analysis. He starts from the proposition that: 

"%ulti;plex Construcliflns, n. 9, above, at 100-103; Stera'a L I ~  n. 3, above, at 9495. 
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" . . . there is no reason to doubt that a ground of permitted extension of time whi 
expressly includes acrs of prevention or breach by the owner will successfully 
application of the Peak prevention principle, and so preserve the contract liqui 
damages machinery intact, and this has been the basis of informed drafting advlce t 
construction owners for many years."55 

He goes on to say that, quite apart from the Peak doctrine, "inform 
drafting" has for many years advocated strict exclusionary requirements 
extension of time applications which are applicable to all grounds 
extensions of time and why such provisions are de~irable,'~ 

With the greatest respect, it is the disconnection between the two issu 
which leads to difficulty with Professor Wallace's reasoning. The informe 
drafting with which the writer is familiar has taken account of 
relationship between the so called Peak doctrine and time bar provisions 
claims for extensions of time. In the Australian context this has taken th 
form of clearly preserving the capacity of owners to extend time for thei 
acts of prevention in the absence of extension of time applications b 
contractors, by providing for a unilateral right for the owner to extend tim 
at its d i sc re t i~n .~~  

Examples are clause 10.10 of PC1,58 clause 35.4 of NPWC35Q and cIause 
35.5 of AS 4300.60 These provisions have led to debate as to when such 
unilateral powers to extend can, and should, be exercised."' The conclusion 

"" "Prwention and Liquidated Dtrnages: A Theosy too Far?" (2004) 18 BCL 82 at 82. 
"" Ihid. at 82 and 83. 
57 Sce, generally, Adrian baron, "The Superintendent's Discretion to Extend Time: A Long Story 

Must be Told to Satisfy 'The Earnest Inquirer' " (200'7) 23 BCL 410. 
'* Cj. 10.10: Unilateral extensions; 

"Whether or not the Contractor has made, or is entitled to make, a claim for an extension of time 
under this clause 10, the Contract Administrator may, in it? absolute discretion at any time and from 
time to time by written notice to the Contractor and the Owner, unilaterally extend any Date for 
Completion. 

The Contract Administrator is not required to exercise its discretion under this clause 10.10 for 
the benefit of the Contractor." 

5g CI. 35.4: Extension of Time for Completion 
'< . . .  
Notwithstanding that the Contractor has not given notice o i a  claim for an extension of time Eor 

Priictical Completion of the Works pursuant to this subclause, the Superintendent may, at any time 
and from time LO time and for any reason he thinks sufficient, by notice addressed to thc Conwactor 
extend Lhe time for Practical Completion of the Works by nominating a date specified in the notice 
as the date for Practical Completion of the Works and the date so specified in the notice shall, for 
the purpose 01 the Contract, he deemed to be the date for Practical Completion of the Works." 

" Cl. 35.5: Extensions 01 Time for Practical CompIetion 
I I . . .  
Notwiihstanding that the Contractor is not entided to or has not claimed an extension of time, 

the Superintendent may at any time and from time to time bcfore the issue of the Final Certificate 
by notice in writing to [he Contraciox extend ihe timc for Practical Completion for any reason." 

"I See Peninsula Balmain v. Abip-mf~ Contractors, n. 3, above; Kane Cmstructions Piy Ltd v. Sopon [ZOO51 
VSC 237; 620 Collins Street Ply Ltd v. AbigmuF Contractms R y  Lid (No 2) f20061 VSC: 491; Hervey Hay Ply Ltd 
v. Civil Mining and Conslmction Ply Ltd [2008] QSC 58. 
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ed in the cases that have dealt with the debate is that, in some 
ces, the power should be exercised in circumstances where a con- 
r has not complied with notice provisions for claims for delays which, 
r an extension of time, would be at the risk of the contractor; that is, 

rst legal category of delay discussed above. This paper is not the place 
eal in detail with these cases but, in the writer's opinion, any analysis of 

e circumstances in which such a power is to be exercised needs to take 
eful account of whether the delay in question was one caused by the 
er, or one which, but for an extension, would be at the contractor's 

ew, if any, contracts expressly impose upon contractors the obligation to 
plete by a date notwithstanding delays caused by the owner. To the 

ntrary, the intent of such contracts is to avoid the application of the Peak 
ctrine while recognising the fundamental principle that a party cannot 
rnplain of a breach by the other party which it has caused. 
As mentioned above, it was the excision of the relevant provision from the 
PWC3 that led in Gaymark to there being no capacity for the owner to 
xtend time for its own acts of prevention. 
This seems an eminently more sensible outcome than one where, in the 
sence of clear words, contractors are held liable for delay of the owner's 
king, motivated by a desire to give undue weight to time bar clauses. 

6. Consequences 

What then are the consequences of the conclusion that an owner is not 
entitled to recover liquidated damages for delay which it has caused, and for 
which the contractor has not applied for an extension of time? 

As mentioned above, the "traditional" view is that where there is an act 
of prevention and an extension of time is not granted, or is not able to be 
granted, time is "at large" and the owner cannot insist on compliance with 
the date for completion. A term is then necessarily implied that the 
contractor will complete within a reasonable time. As a result, the owner is 
not able to claim for any liquidated damages and will only be entitled to 
common law unliquidated damages for which it can provide proof. 

This raises a critical question: does the prevention principle strike at the 
enforceability of the breached obligation, or does it strike at the remedy 
which the preventing party is seeking to enforce? The distinction is an 
important one. If the prevention principle applies to the obligation, the 
liquidated damages clause is rendered ineffectual and the owner is not able 
to recover liquidated damages in respect of any delay, whether it be caused 
by the owner or the contractor. In contrast, if the prevention principle 
applies to the remedy, the date for completion would remain intact and 
liquidated damages could be calculated by reference to this date for any 
delay caused by the contractor, minus those applicable to the delay resulting 
from acts of prevention. 
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There is a long line of powerfully consistent authority which supports 
proposition that the prevention principle applies to the obligation ra 
than the remedy. The history of these authorities was helpfully surnrnari 
by Brooking J in SMK Cabinets v. HiEi M o d m  Electm'cs YE)I Lid 62: 

" . . . it has been accepted for more than one hundred years that this is not the law. 
cascs are all one way The rule that prevention excuses perrormance of a promise to 
liquidated damages seems to have been first laid down in 13dmev. Guppy (1838) 3 M 
W 387; 150 ER 1195. There the dclay in completion was of five weeks, the 
being responsible for four weeks and the contractor for one. Counsel for the 
argued that in view of the prevention their client was not liable in any sum u 
clause, and the Court of Exchcqtrer accepled that conlention. Nothing is said 
report as to whether the contractor would have been able to complete on time but 
the prevention, but the Court seems to have regarded that as immaterial. In Russellv. 
Da Bandetra (Viscount) (1862) 13 CBNS 149; 143 ER 59 the buiIcling of a ship wa 
up by various acts of prevention, but it was not shown that the plaintiff could, w 
that hindrance, have finished the ship in time. The Court of Common Pleas he1 
the claim for liquidated damages failed altogether, Byles J, with whom Keating J agr 
saying, at p. 206, that the claim failed because the non-delivery by the day stipulated 
been in part caused by delay for which the owner was responsible. This is an exp 
accepbnce of the view that the contractor is exonerated where his own acts an 
omissions and those of the proprietor both contribute to the failure to finish the wor 
within the stipulated time. In Parlev. Leislikuw (1883) 4 LR (NSW) 84 the due date 
exceeded by 24 weeks, the contractor being responsible for 21 weeks of that delay. 
proprietor deducted Iiquidated damages for 21 weeks, but the FLII~ Court of New So 
Wales made him disgorge on lhe ground that he had prevented completion by the d 
date. Next comes Dodd v. Churton 1189'13 1 QB 562, where completion was achieved 
weeks after the specified date and the proprietor, who had ordered extras which 
necessarily prolonged the work, claimed to be entitled to liquida~ed damages in res 
of 25 weeks, upon the footing that the extra work required only an additional two w 
for its performance. The Court of Appeal, ~rpheId the rejection of this claim. In Ba 
v. Bendigo Gold Dredging Co Ltd (1902) 21 NZI.,R 166, Williams J decided that it w 
answer to the allegation ~I'prevention that the contractor would not have complete 
work in time if no deIay had been caused by the employer. 

The question of causation for the purposes of prevention as affecring liabili 
liquidated damages was discussed ar. some length in Welh v. Army and Navy Co-ope 
Society (1902) 86 LT 764; Hudson's Bziilding Casfi, 4th ed., vol. 2, p. 346, where 
contractor was guilty of delay and the proprietor occasioned delay by nume 
acts and omissions. The trial Judge, Wright J, found that the contractor's own de 
were such as mighl themselves have invoIved him in penalties, but nonetheless regar 
the hindrance on the part of the proprietor as sufficient to disen title it to liquid 
damages, and the Court of Appeal was of the same opinion. The principle 
decision is not as clear as one would wish, but appears to be that if the su 
preventjon was such as would in ordinary circumstances have made it impossible 
contractor to complete in time, then prevention has in law occurred, notwithsta 
that the contractor may in fact have disabled himsdf by his own delays from comp 
by the due date. 

The next case is Bunning Bms v. Manea (1911) 13 WALR 148. Completion was 
days late, the proprietor being responsible for five of the eighl days; the Magi 
allowed three days' liquidated damages, but the Full Court considered that no 
should have been allowed. Then there is Mzllmv. London County Cound (1934) 151 

[I9841 VR 391 at 398. 
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425, at pp. 426427, where du Parcq J viewed as irrelevant the question whether the 
contractor was to blame for any of the delay. In 1966 came the decision of the Court of 
Appcal of Brilish Columbia in P&ni v. Greater Vancouvo Smwage and Drainage Di.st?ict 
(1966) 57 DLR (2d) 307. The proprietor, whose defaults had occasioned substantial 
delays to the contraclor, alleged that the contractor would not have completed the plant 
by the due date even if those defaults had not occurred; so thc proprietor said that its 
defaults had not prevented li~nely cornpIetion. The argument failed, but a possible 
difference of approach emerges from the judgments of Davey JA and Bull JA, a 
dirfcrence not rcsoIved numerically by the judgment of Lord JA, who agreed with the 
reasons of each 01 the other members of the Cour~. DaveyJA, at p. 314, considered that 
if the defendant proprietor's substantial defauIts had delayed the plaintiff in completing 
the contract on time, then there was prevention even though the work would not have 
been completed on time if there had been no delay by the defend'mt. On the other 
hand Bull TA, a1 p. 319, seems lo have regarded it as material that it had not been shown 
thal  the piairitiff could not by special effort have substantially completed the work by the 
due date if the defendant had not been guilty of its defaults which delayed the work. 

In England, the Courl of Appcal had occasion to consider the matter in Peak 
Corntmction (Livmpool) Ltd v. McKiinney Foundatzons Ltd (1 970) 1 BLR 11 1. Permi's case 
was not cited, but the view adopted was in Iact that of DaveyJA. Salmon LJ, at p. 121, 
Edmund navies LJ, at pp. 125-126, and Phillimore LJ, at pp. 127-128, all laid it down 
that a liquidated damages clause does not operate where the proprietor and contractor 
are both partIy responsible for the failure to complete on time. Finally, in Fernhook 
Tradzng Co Ltd v. Taggurt [19'19] 1 NZLR 556, where the arbitrator found that the 
proprietor was responsible ibr 41 weeks' delay out of the total of 46 weeks' delay and 
awarded liquidated damages for five weeks, Roper J, applying the Pwini case, set the 
award aside." 

These authorities clearly thwart all attempts by an owner to recover 
liquidated damages for any delay if it has contributed to preventing the 
contractor from completing by the date for completion. Rather, the 
preventing owner loses its right to recover the entirety of the liquidated 
damages provided for by the contract, including those which it otherwise 
would have been awarded for delay caused by the contractor.63 

In the respectful opinion of the author, this is an unsatisfactory outcome, 
and one which goes well beyond giving effect to the fundamental principle 
being appIied. In the event that, for example, there is five weeks of delay, 
two of which can be attributed to the owner and three of which can be 
attributed to the contractor, we are faced with a seemingly ur~jjust result: the 
contractor's failure to give notice of its right to claim an extension of time 
puts time at large and absolves the contractor of the time obligation and 
exposure to liquidated damages which it undertook under the contract, 
despite being predominantly responsible for the delay, while the owner is 
prevented from recovering any pre-agreed cornpensation. 

A more equitable result might be achieved by applying the prevention 
principle to the remedy, rather than the obligation. As outlined above, this 
would allow the date for completion to remain intact so that liquidated 
damages could be calculated from this date, with any damages attributable 

"For further discussion of cases relating to the inability to apply such apportionment, see BcII, n. 3, 
above, at 326327 and 348-353. 
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