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f all the obstacles to a

more efficient and {nnov-
ative Australian construction
tnduswy, one of the greatest
can be biamed on the indus-
try’s own efforts to become
more efficient — ity standard
forms of construction contract.

The three most commonly
used standard forms of con-
ract — AS21241992. JCC and
AS43001995 ~— all have fun-
damental weaknesses that
bamstring the industry’s abil-
ity to reform and meet the
challenges of the late 1990s.

Since 1990 many in the
industry have pursued the
hotly grail of a single standard
form for all sectors of the
indusay and all types of con-
struction worlc

But it i increasingly clear
this goal is inconsistent with
developing best practics in the
tndustry and that its continued
pursuit will enrench medioc-
rity and stifle reform.

The three major standard
forms in use today simply
cannot cater successfully for
innovagve project structuring
and a host of other emerging
industry trends.

The absence of suitable
standard forms has almost
certainly discouraged many in
the indusay from sertously
considering potentaily more
productve ways of working,

Further. attempts o amend
the standard contraces to address
these desoencies have produced
a plethora of ane-oif contracts.

The number and vartety of
these ad hoc amendments not
anly defer the ongmal objective
of familtanty with the conaacts
but have frequendy led to inap-
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propriate risk allocatlons, such
as attempts to transfer every
conesivable risk to contractors
and consultanss.

Mest owners recognise it is
preferable to manage and con-
trol the risks that fall within
their competence and exper-
tise, rather than fmpose them
on others and pay for the priv-
flege in more ways than one.

The deficiencies of the indus-
y's current standard forms of
contract are not limited to their
Inability to support and pro-
mote innovadve project sruc-
tures and cooperative, dispute-
reducing arrangements.

All three fail to tackle most
of the hard contracting issues
that have dogged the industry
for the past 10 years.

At the heart of the loag-
standing problems with Aus-
tralia’s major standard forms of
contract lies an inability to rise
abaove the shibbaleths of a false
and forced industry consensus
in establishing new forms of
contractual reladonships.

When it comes to reaching
workable agreements on a pro-
Ject. consensus between the
contracting parties is. of
course, at the very core of
achieving successful out-
comes, especially when part-
nering and other {nnovatve
approaches are o be used.

But {nstead of focusing on
bow to achieve this real. pro-
Jject-oriented consensus. the
AS2124, JCC and ASH200 con-
tracts are lowest common
denomtnator contracts. even
though they are cloaked in the
chetwric of consensus.

All three were developed
through agoniswng committes-
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cutting edge

Doug Jones, a construction partner at Clayton Utz, argues that current

common contracts are ‘cloaked in the rhetoric of consensus’.

Doug Jones ... the scrongest hope
for the fircsre is owner-focused.

based processes of compro-
mise. notwithstanding the
vastly different agendas of
comers, professionals and con-
tractors in the indusay. each
group having its gwn sectional
interests and preferred allo-
cadon of risk and obligations.

While compromise and con-
sensus on how to structure
any particular profect and
share its risks can lead to
highly productive working rela-
tonships. the false assump-
tion behind the development of
AS2124, JCC and ASHCO0 was
that the same process could
be applied to develop a con-
tract that would truly repre-
sent the consensus views of
all the parties in all the projects
to which the contracts might
be applied.

In short, the processes used
in developing these standard
forms have made the results
unfavourable, and thercfore
unaccepable, to many indus-
Ty pardcipants.

They have also actvely mbub-
ited the fexibillty and innova-

tion the tndustry so desperately
needs in is contract sructures.

And perhaps worst of all.
the false consensus process
sdll shows no signs of devel-
oping this flexbility or being
able to deal unambtguously
— or Indeed at all — with the
hard issues facing conswruc-
ton projects in Ausaalia.

The strongest hope for the
future lles n developing new
standard forms of conact that
focus very strongly on the
needs of the end consumer of
consoucton services - the
owner rather than the sec-
tional interests of the partict-
pants in the process.

The philosophy behind this
i{s simple. The closer the
Induscy !dentfles with the
end users of its products, the
more focused it will be on find-
ing processes that mest real
commercial objectives, instead
of uncertain poilcy objectives.
such as uniformity for its own
sake,

An “owner focus® should not
be misunderstood as mean-
ing a mindless shifting of risks
away from owners onto coa-
tractors and consultants.

The first serious move in
this owner-focused direction
In recent years was made by
the Department of Defence
in 1993 with a suite of stan-
dard form contracts tailored
to its full range of construc-
tion projects.

These contracts were devel-
oped through extensive con-
suitatons with the indusay,
but were not shackied by a
requirement for consensus on

every point.
For projects costing less

than $250.0C0. the contrac:
Is an eight-page user-friendly
flow chart. instead of the tra-
ditional lawyers® texts. The
contracts have [ncreasingly
found their way into more gen-
eral use in the indusuy.

The Building Cwmers and
Managers Associaton and the
NSW Department of Public
Works and Services are now
developing their own owner-
focused standard form con-
tracts. The latter. Century 21.
will be used for all Public
Works construction projects
from mid-1997.

The pressure for regular
consurners of consuction ser-
vices to use familiar, standard
forms of contract rather than
one-off contracts is likely to
accelerate this tread.

Because of the public sec-
tor’s probity and process con-
straints, the private sector’s
new standard forms wall prob-
ably be closest m the cutting
edge.

As these owner-focused stan-
dard forms proifferate. areas of
commonality will develop, as
has already happened with
aspects of the Defence Depart-
ment’s contracts.

Instead of the forced con-
sensus compromises of the
previous generadon of stan-
dard forms, the market place
will recognise and adopt best
practce, and in this way the
new swndard forms will con-
tinually evolve with the chang-
ing demands of consumers
and the indusay.

All in all. it promises to be =
much heaithier and more pro-
ducttve way for the indusa
to deveiop.
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